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_ 0 View <p. both ae Fe e 
ore ailventuredh eit ſelſe 
upon the Opinion of Men, 
and it may nom hope to re- 
8 cei ve i More indifferent cen. 
see then befire) 4s being 
9 to 4 m_— more mature; and more per- 
fecth diſpos d; for hom ſoe ver the Time that firſt 
brought this forth; could not be.charged with-any 
notable diſtemper ; yet the Commonwealth mie 
live in is of that thriving nature, tbat however 
the preſent. time may ſtill bee goad, yet it alwayes. 
makes. the ſucceeding Age better then it ſelfe: 
This argues the State not neare her ruine, though 
ſome. unruly, Spirits, led by an irregular Motion, 
ba ve beene bold to anticipate, as if every ane that 
bad ſe much pitty as to feare, had alſo judgement 
* 2 enough 


To the Reader. 


"> ' endiigh#o foreſee the ruine of a Kingdome. . 


more then enough for ſuch Men to ſet downe the 
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ate f a ſingle-ſoule., without reſalving upon the 
bone 4 A whole Nation. But theſe that would 


ſeeme to know ſuch high things, are moſt properly 

puniſhed by being neglected: for to a Man that 
would hee thought th know, and knoweth nat, no 
greater miſerie can happen,then that hee ſhould 
Jaile of his Expe&ation. If I were to ſerve or 
Follow any time, I wonld propoſe the Preſent, 
Whic h as dt bath ie ſſe of the pretences of former 
Ses, ſo it hath much more of the Moderation: 
and ij it needs muſt be ſuſpected that the State is 
not farre from her fall let this be the one ly rea- 
on, becauſe ſhe drame th ſo nebre xo her perfection. 
That which heretofore moſt of all incumbred theſe 
Dominiont; was the diſproportion of "the Civill 
Power to the Ecole ſiaſticall. This a Great Prince 
abated and the Act was truly maſculine, yet like 
thoſe of the ſtrongeſt importance, would not be per- 
feed by the ſame hand, therefore it was by him ſo 
fully done, on the one fide, that it might be feared 
left it ſhould runne over on the other, To prevent 
this, the diſcretion of theſe late diſcerning times 
hath warily provided; the wiſedome of the Prince 


| having 
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To tlie Reader. 
having ſo well tempered both the Powers, 41 it 


may now be hoped they ſhall agree one with an . 
ther as both doe in him, by a glorious corre ſpon- 
dence. The State thus bending towards the beſt, 
and the moſt perfect meducrity this Author whoſe 
hope that alwayes was couldnot but revive again; 
therefore it is, that though hee be dead, hee yet 
ſpeaketh. If fil there be that will reprebend theſe 
our paines, as if they were caſt upon a man too 
much ſaught after, be it ſo; but theſe men have 
legft cauſe to complaine, for if the matter of this 
Booke be, as they ſuppoſe, then the onely way ts 
fupp reſſe; it will be to make it common, for things 
of that nature are leaſt of all enquired for, when 
they are moſt eaſily to be found, but if they rarely 


appeare, they are more eagerly ſourht after, and 
the more obſtinately eſteem d. 


hen firſt I would ſee this Treatiſe, I beheld 

it at a diſtance, and not withont ſome prejudice 
for jo I'was prompted by the inſmuations of a fal- 
lible Report; but finding i it under the Protection 
of the High and Mighty Prince Iames, I tooke 
libertie to reſolve againſt all popular contradicti. 
on. And nom, to [es any other Patron for this 
new Edition, Thave thought it altogether inglori- 


X 3 Ous. 


To the Reader. 


ous, For what can the man doe thatcom- 
meth after the King? 

For a Note or two,which I have here and there 
timerouſly let fall, If the Reader expect that 
Iſhould aske his pardon , there may bee cauſe,but 
there is no convenience: for this kinde of ( omple- 
ment is now adayes indifferently ſet before thoſe 
things that are well, and thoſe that are ill done. 
Beſides ,it would argue Certaine follie to be enga- 
ged there for pardon, vhere our choyce is tooffend. 
hat I have here done amiſſe, I ſhall hereafter 
hope to rectifie, either by doing ſomething that 
ſhall be better (if that may be) or (which in the 


ſafeſt way) by doing ſo no more. 
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TO THE HIGH AN 
Mighty Prince Iauxs, by the grace 


of God, King of Great Britaine, France 
ant Ireland, Defender of the Faith, &c. * | 


Os v gratious Soveraigne, ſince it 
hath pleaſed Vour Majeſtie of 
Your Princely care towards the 
— Church, and Your Common- 
wealth, to take knowledge of ſome differen- 
ces that are in Iudicature betweene Your Ec- 
cleſiaſticall and Civile Law, and the Tempo- 
rall Law of this Land ( by which joyntly | 
Your Majeſties State is managed next after 
Your owne molt rare providence, and the | 
wiſdome of ſuch, whom ithath pleaſed Your 
Highneſſe to affociate unto Your ſelfe in the 
reat affaires of Your Kingdome) I have been 
bold to offer unto Your Majeſtie this fample 
Treatiſe, as that which doth lay out the cauſe [| 
of thoſe Differences, more particularly than 
any 


THE EPISFEE 


any man hitherto hath expreſſed the fame. In 
comming to which ( becauſe I doe ſpeake for 
choſe parts of Your Majeſties Lawes, which 
are leſſe knowne unto Your people, and e- 
ſteemied no dtherwiſe of them, than they (te 
the practice thereof to bee here within Your 
Land) Ihave thought good, as it were in a 
Briefe, to ſet out the whole ſumme of both 
the Lawes,tothe view of the people, that they 
may ſee, there is more worth in thoſe for 
whom ſpeake;thanwas by many conceived 
to bee: So that the profeſsion ofthe Ecclefia- 
ſticall and Civile La may appeare to the 
world, neither to bee idle nor unit for the 
Stare ; [6 farre as it hath pleaſed the Royall 
Predeceſſours of Your Highnefle to give en- 
tertainment unto it, and Your Majeſtie Vour 
ſelfe to admit of it. In all which there ĩs no o. 
cher thing fought than char ſuch gree vances as 
have beene of late offered by one luriſdſction 
unto rhe other, and in conſequence, to all 
Your Subjects, who follow any ſuits in the 


Civile or celeſiaſticall Courts, may by Your 


Princely wiſdome be eonſideted, and by Vout 
autlloritie be redreſſed, if they be ſound to be 
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DEDICATORIE. 


greevances indeed: forno asthings are, nei- 
ther luriſdiction knowestheirowne bounds, 
but one ſnatcheth from the other, in maner, 
as in a batable ground lying berweene.two 
Kingdomes; but ſo, that the weaker ever go- 
eth to the worſe, and that which is mightier 
preyailes againſt the other: the profeſſors 
thereof being rather willing to giye Lavyes 
and interpretations to other, than to take or 
admit of any againſt themſelves. For which, 
the weaker appeales unto your Highneſle, 
humbly deſiring Your Majeſties upright and 
ſincere Iudgement to diſterne where the 
wrong is, and to redreſſe it accordingly, which 
is a worke worthy Your Majeſties high con- 
{1deration. For as the Land is Yours, ſo alſo 
the Sea is Yours, and the Church is under 
Your Highneſſe protection, as a Childe is un- 


der his Tutor , ſo that all the Lawes thereof 


appertaine unto Your Majeſties care & com- 
fort alike : For which, not onely the whole 
profeſsion of Your Eccleſiaſticall and Civile 
Lawyers that now are, but thoſe which ſhall 
ſucceed in thoſe places forever hereafter unto 
the worlds end, will praiſe and magnihe 
* de Your 


THE EPISTLE DEDICATORIE. 


Your Majeſties gratious favour towards 
them, and wee that now ate will pray to God 
for the long and happie proſperitie of Your 
Highneſſe, and Yout Poſteritie over us; du- 
ring thecontinuance of this Heaven and this 
Earth, and after the paſsing away thereof, a 

all — the new Heaven and 
new Earth, wherein-righteouſneſſe 

onely ſhall dwell for ever. 


Your Majeſties moſt humble 
and dutifull Subject, 


TrOMAs RIDLEx. 


To the Reader. 


Poile Reader, Iconfeſſe, as I meditated this Trea. 
eie dos mine owne morion (as I doe fomtimes 
DBP matters of other argument, when my leaſure 

| ſerves mee thereto ) ſo alſo I doe not ſet it out to 
the view of the world upon mine owne motion, but was deſi- 
us it ſhould have beene kept in, ſaving that Tmuſt obey 
where I am bound. The thing that gave mee cauſe to this 
meditation, was, that I ſam many times how meanly men e- 
ſteemed of the Civile and Eccleſiafticall Law of thus Land, 
valuing them by the practice of ſo much of them, as we have 
among us. And therefore I thought good, although not 
wholly to unfold the riches of them, yet to make ſhew of them 
folded up, in ſuch ſort as Mercers make ſhew of their ſilles 
and velvets, laid ap in whole peeces in their ſhops , whereby 
it may bee ſcene, what great variety they have of all theſe. 
kinde of wares, although the goodneſſe of the ware it ſelfe 
cannot be diſcerned, becauſe it i foulded np : Beſides, ſeeing 
hem frequent prohibitions are in theſe dayes in cauſes of ei- 
ther cogniſance more than have beene in former time, I 
thought it not mnworthy my labour to mquire and ſee upon 
what juſt grounds they are raiſed up in this multitude , not 
of any hnmour I have, to gaineſay the lamfull proceedings 
0 f any Court ( which I reverence and moſt reaaily acknow- 
ledge their authoritie in all things belonging to their place) 
but to know and ſearch out the truth of thoſe ſuggeſtions 
that give cauſe umo theſe prohibitions. For whenas ſuch 
Lawes a are written of theſe buſineſſes, are written indiffe- 
rently, as well for the one Turiſdittion as the other , no man 
is to he offended if the one Inriſdidion, finding it ſelfe preſ- 
* * 2 " ſed 


| To the Reader. | 
ſed by the partial interpretation ( as it fuppoſerh ) of the o- 


ther, inquire the ground f ſuch interpretation, and labour 
to redreſſe it if it may be, hy the right interpretation there- 
of : To the end, that either Iuriſdiction may retaine their 
owne right, and not the one bee overtopt yn other, as it 
ſeemeth to be at this day: And that in ſuch matters (as they 
concerne) of their owne right, as depend of no other autho. 
ritie but of the Prince alone: which is the thing onely that is 
ſought in thu little Treatiſe. And therefore the Reverend 
Indges of this Land are to be intreated, that they will vouch- 
ſafe an equall interpretation of theſe matters, as well to the 
one Iuriſdiction as the other, for ſo it is comely for them to 
due; and if they doe it not, the other are not ſo dull- ſenced, 
but they can perceive it, vor (0 daunted, but that they can 
flie for ſuccour anto him, to whoſe high place and wiſdome, 
the deciding of theſe differences doth of right appertaine. 
PzNELOPE #5 ſaid to have had many wooers comely in per- 
ſon and eloquent in ſpeech, but ſhee reſpected none but her 
owne \Jivyssss : Such ſhould be the minde of a Indge,that 
whatſoever other appearance or ſhew of truth be offered, one 
ſaying, This is the true ſence of the Lam, and an other that; 
get the a args reſpect none but the very true germane 
and genuine ſence thereof indeed. Which if it were religs- 
ouſly or indifferently obſerved in every Court, then needed 
not this complaint that now , but every Iuriſdlictian ſhould 
peaceably hold his owne right, ſuch as the Prince, Lam, or 
Cuſtome hath afforded unto it. 
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alſo wherein it is ſtraightned , and 
wherein it may be releeved. 


— 


c 


PAR T. I. 
CH Ap. I. 


| S ECT. 1. 
The Diviſion of the whole booke into foure parti. 
What right or Law is in general. | 
What is the Law publick, and what the Law privata 
What # the Law of Nature. | 
What i the Law of Nations. 
what is the Law (vile. 


== Efore1 ſhew how neceſſary it is for his 
Mꝝͤajeſtie and the Realme, to maintaine 
the Civile & Eccleſiaſticall Lawes;as they 
are now practiſed among us in this Realm, 
I will ſet downe, as it were, in a briefe, 
2 what the Civile, and the Eccleſiaſticall 
Lawes are: then will I ſhew how farre forth they are 
here in uſe and practiſe among us: thirdly wherein wee 
are abridged, and put beſide the uſe and poſſeſſion there- 
of, by the Common Law, even contrary to the old practiſe 
thereof, and the true ſence and meaning of the Lawes of 
this Realme, and the Statutes in this behalfe provided: and 
; | B laſtly, 


WE A view of the (vile 


laſtly, wherein we might be releeved and admitted to the 
vrachiſe of many things in the Civile Law, without preju- 
dice to the Common Law; and ſo both the Lawes might 
know their owne grounds and proper ſubjeRs, and not 
one to be jumbled with the other, as it is at this day, to the 
great vexation of the Subject. But before I ſpeake of 
What Law is. the Civile Law in particular, I will define what Right, or 
Law is, in generall: Law therefore is (as Dian ſaith, 
L. 10. in fin. F. 4 & Jure) the ze of 
Civlle and humane things, the underſtanding of thoſe 
things which are juſt unjuſt. This Law is primarily 
F — aun divided into the Law publick, and the Law private. The 
— publick, is that which * mpg to the generall ſtate 
of the common wealth, for I meane the Law publick, not 
in reſpect of the Forme, that they were publickly made, 
as we make lawes in our Parliaments{for fo all the Civile 
Law is publick, as made by publick authority) but in re- 
fpe& of the object, or end thereof, for that they concerne 
the Church, the Clergic, the one, and other like 
publick functions, none of which level at the rule of e- 
uity, or equality between man and man, as private lawes 
oe, but ayme at that which is moſt fit, ingenerall, for the 
2. common State. 5 
Fos privatum. The private Law, or the private meas Law, is that 
which concernes every fingular mans ſtate ; which, for 
that it is occupied in giving every man his owne, it muſt 
8 be proportionable to the rule of Equitie and 
Ce. 

1 * Law is of three ſorts, the law of Nature, the law 

of Nations, and the law Civile. | 
The Law of The law of Nature, is that which Nature hath taught 
Nature. every living creature, as the care and defence of every 
creatures lite, deſire of libertie, the conjunction of male 

and female for procreation ſake. 

The Law of he law of Nations, is that which common reaſon hath 
Nations, extabliſhed among men, and is obſerved alike in all Nati- 
ons, as diſtinctions of mens rights, buildings of houſes, 
| erectiug 
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erecting of Cities, ſocietie of life, judgements of contro- 
verſies, war, peace, captivity, contracts, obligations, 
ſucceſſion, and the like. 

The law Civile, being largely taken, is the law that e- 


very particular Nation frameth to it ſelfe, as the Athens. Jus civile. 


an lawes, and the lawes of Lacedemon , in which fence 
alſo, the law of Eugland may be called the Civile law, for 
that it is the proper and private law of this Nation: but 
in more ſtrict ſort, the Civile law is the law, which the 
old Romans uſed, and is for the great wiſdom & equitie 
therof, at this day, as it were, the common law of all well 
governed Nations, a very few onely excepted. 

And certainly, albe it ſundry other Nations by the light 
of Nature, have many Rules and Maximes in the Civile 
law : yet, if all the conſtitutions, cuſtomes, and lawes, of 
all other people and countries were put together (I ex- 
cept none, ſave the lawes of the Hebrews,which came im- 
mediatly from God) they are not comparable to the law 
of the Rowans, neither in wiſdome nor equitit, neicher in 
gravitie nor in ſufficiency. Whereupon it is chat moſt of 
other Nations, (ſaving our owne) although they receive 
not the Civile law wholely for their law, yet they fo 
much admire the equitie thereof, that they interpret their 
owne lawes thereby. Pecbias do yegnl. juris, Reg. Q 4 
jure communi. regul. 28. 

- 


SECTI.' 3. 


That there be foure T omes of the Givile Law The Di- 
_ geſt, the Code, the Authentich and the Feuds. 
The Inſtitutes are an Epitome of the Digeſt. 
bat is the Digeſt, and why it is ſo called, and why the 
ſame are called the Pandetts. 


What are the Inſtitutes, and mh theꝝ art ſo called. 


"He whole Civile law it ſelfe, is reduced or brought 

into 4. Tomes, whereof the firſt containech the Di 
veſt or PandeRs, taken out of 27. old reverent Lawyers 
B 2 works, 


4 Acview of the Civile 
workes, whereof ſundry were before the coming of 
Chriſt ; others flouriſhed in the? Emperours dayes, even 
unto the time of Maximinus, as it appeareth by Spartia- 

Digeſts what. nu and Zampridiuu, in the life of the ſaid Emperour : 
which faid Tome is divided into 50. bookes, of which, 
every one containeth ſundry titles of great wiſdome and 
variety. ; 

To this Tome, I adde the Inſtitutions, which are a 
brief of all the former bookes, compoſed of purpoſe by 
the Emperour in the behalf of young learners, that there- 

by having the whole Digeſt drawne into a Compendium 
of 4. bookes. onely , they might with more alacrity, 
goe foriyard inthe ſtudy of the law: having, as it were, 
the firſt Elements of the whole profeſſion 1n this little 
Treatiſe ; whereas otherwiſe without the kelp hereof, 
their weak minds might be clogged with the multitude 
and varietie thereof, and ſo either altogether leave their 
ſtudies, or with more labour and diffidence (which of- 
tentimes diſcourageth young mens minds in along mat- 
ter) come to the end thereof, to which, by the direction 
of this brief, they might ſooner attain, and that without 
much travell or diſtruſt. 

The Digeſts have their name, of that they are put into 
a comely order by the Author, ranging every booke and 
title into his proper place, ſuch as either the courſe of 
Nature affords them, or are fitteſt for tha practice of the 
profeſſion. 

The ſame booke again, is called Paudecti, of the Greek 
words my & au, for that it compriſerh'in, it ſelt, all 
whatſoever Juſtinian drew out of 150000-verſes of the 
old bookes of the law. FINS * 

The Inſtitutes. The Inſtitutes are ſo called, becauſe they are, as it were, 
maſters and inſtructors to the ignorant, and ſhew an eaſie 
way tothe obteining ofthe knowledge of the Law. 

Ihe matters wherein the whole law is occupied, are 
either the perſons inthe common - wealth, or the things 
a belonging or not belonging to them, or the actions wher- 


by 


why ſo called. 


The Pande cts. 
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by mendoe claim in judgments ſuch things as are due 
unto them by law. 


SECT. 3. 


The Pandecti, or Digeſt are divided into ſeven parts,and 
they againe into fiftie Bookes. 
That the firſt part thereof conteineth foure Bookes, and 
what is the . thertof. ; 


' TPona more particular diviſion, the whole Digeſt is 
divided into ſeven parts : whereof the firſt part, 
ſtanding upon foure bookes, containeth the principles, and 
as it were, the firſt elements of the Law;as,what Juſtice & 
Right is, from whence the Civile Law hath his begin- 
ning, what perſons be the object of the Civile law, what 
Magiſtrates the common-wealth of the Romans had, by 
whom either the lawes were made, or executed: the di- 
vers kindes of juriſdictions, which thoſe Magiſtrates u- 
ſed; Meere, Mixt, or Simple, according to their place: the 
corrections whichthe law uſed againſt ſuchas diſobey the 
Judge, either in not appearing, or not performing that 
which is injoyned them: what proviſion it made againſt 
ſuch, as by violence reſcued men out of the Judges hands: 
what Holy - dayes there were, wherein the Courts were 
not held: what order the Law tooke againſt the plaintife, 
that having cited the defendant, had no Libell ready to 
put into the Court, unleſſe happely otherwiſe the parties 
upon private agreement compounded the matter be- 


tweene them: who were to be admitted advocates, and 


what cauſes barr'd. them from the office: what is the of- 
fice of a Procurator, Sollicitor, or Sindict, or Factor; and 


under what cautions they were admitted, if they had no 


Proxie, or Mandat, or the partie principall did not in pre- 
ſence authorize them: how they were puniffed, who up- 


on reward tooke upon them to vexe men unjuſtly in the 


Law, in manner as common Batators doe: What per ſons 
having loſt opportunitie to alleage any thipg for them- 


B 3 ſclves: 
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ſelves beneficiall in Law, may be reſtored thereunto a- 

ine; as Minors, and ſuch other, as by feare or craft of 
the adverſaric have beene driven away from their lawfull 
defence : how perſons of common truſt, as Marriners, 
Inholders, and ſuch lik, are bound by Law to reſtore ſuch 
things as they have taken in charge to keepe. 


SECT. 4 


That the ſecond part hath ſeven bookes, and what are 
the Content thereof. 


He ſecond part, being diſtributed into ſeven bookes, 
1 matter of Judgement, as who may be Judge, 
and who not: where and before what judge every one 
is to be convented: how many kindes of Judgements there 
are, Civile, Criminall, and mixt of both: by what actions 
things that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall : what 
action the Law affords, if any man conceale that is ours, 
that wee may come to the ſight thereof: what action ly- 
eth againſt him, who by evill perſuaſions, or lewd intice- 
ment hath corrupted another mans ſervant, or having run 
away by his ill counſell, hath concealed him from his 
— * : what proviſion the Law hath againſt Dice- play, 
and fuch as keepe Dicing-houſes: how he is to be puniſh. 
ed, which being put in traſt to meafare any mans ground, 
makes a falſe report of the meaſure thereof : that no man 
hinder a corſe of a dead body to be carried to buriall, or 
to be buried in ſuch places, as hee and bis predeceſſours 
have _ unto, or to build a Tombe to that purpoſe,and 
beautifie the ſame. | 


SECT. 5. 
That the third part ſtreteheth it ſelſe into nine bookes, 
and what they comems. 


Te third part,imbracing nine books, concerneth' perſo- 
nill actions, which ciſe not of cauſe of right or poſſeſ- 
a ſion; 
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ſion, but of covenant and obligation; as things credited 
or lent in a certain ſumme; the means how te recover the 
ſame, if it be denied, that i by oath oY pertic that de 
nieth it, unleſſe be may be convicted, either by witne ſe or 54. 
ftrument, that be bath forſworne himſelſe: how many kinds 
of oaths there are, voluntary out of Judgement: neceſtirie 
exacted by the Judge in doubtfull caſes, where other wiſe 
there wanteth proofe to manifeſt the trueth: judiec iall, h 
as one partie offcreth to another in ement, and cannot 
be refuſed without juſt cauſe: and , that which the 
Judge offereth to the plaintife, as concerning the valuc of 
the thing which is in ſtrife, or the charges that he hath 
beene at in recovering ofthe ſame: what exceptions there 
lyes againſt Obligations, as that which for cauſe was gi- 
ven, and cauſe did not follow : that the cauſe was diſho.. 
neſt, for which that is challenged that was given : that 
the ſumme was not due which was you , and therefore 
not to be exacted, but to be repaid : actions for things 
lent for a certain time, and to a certain uſe: actions for 
things pawned: actions that either paſſengers have againſt 
Marrincrs for the goods or ware that they have brought 
into the ſhip, or Marriners have againſt Paſſengers for 
their fraught : actions of ejectment, wherein the paſſen- 
s and Marriners are bound each to ether for contri- 
tion of the loſſes of ſuch things that heve 'beene caſt 
into the ſea, in the time of a ſtorme or tempeſt, according 
to the qualitie or quantitic of the geods they have in the 
ſhip : actions whereby maſters are bound to anſwer for 
their fervants contracts, and fathers for their children, 
in ſuch things, or negotiation, as they have put them in 
truſt withall, ſaving where the childe borrowed 
without his fathers privitic for rior, and for ſuch pu 
as his father hath no uſe thereof: Remedies hor 'women, 
when by weakneſſe of their ſexes,. and lack of counſell, 
they have imorapt themſelves in ſuretiſhip for: other 
men: action of compenſation, where a debt is demanded, 
for which an equivalent portion hath beene * 
ieu 


8 A view of the Civile 

hen or ſatisfaction thereof, actions of mandate, or com- 
mandement, wherein one hath done ſome worke; or laid 
out ſome money upon an other mans mandate or word, 
and yet when he e allowance thereot, it is de- 
nied him: actions ot ſocietie or fellowſhip, wherein ei- 
ther the ſocietie is required to be maintained, or the 
money put in common banck to be divided: actions of 
bargain and ſale, either pure or conditional, the bargain 
being once made, the loſſe and gaine that after happeneth 
is the buyers, unleſſe the ſeller retain ſome further right 
in the thing ſold unto himſelfe: actions of letting or ſet- 
ting either of the uſe of a perſon, or the uſe of a thing up- 


on a certain hyer : actions of change, and ſuch like. 


SECT. 6. 


That the fourth part conteineth eight bookes, and the 
contents thereof. 


T He faurth part being digeſted iuto eight bookes,mini- 
ſtreth actions for ſuch things as are acceſſarie to con- 
tracts, ſuch as pawnes and pledges are, which are given 
tor the better ſecuritie of the contract : actions for reſti- 
tution herein a man hathi beene deceived in a bargain, 
more than the halfe value of the thing ſold; or wherein 
the ſeller hath concealed ſome fault in the thing ſold; 
which he ought by Law to have revealed; or promiſed 
ſome qualitic in the ſame, which was not in it; or where 
the thing ſold, hath beene evicted by an other, out of the 
hands of the buyer, himſelfe uſing all juſt defence of Law 
for bimſelfe: actions for intereſt and uſurie, and how ma- 
ny kinds thereot there be that men uſe by land, Lucratory, 
Compenſatorie, and Punitorie; whereat che firſt is alto- 
her unlawfull, the other two allowed where either 
Juſt gain ceaſeth, or q̃uſt loſſe follbweth, upon that occa- 
ſion. that which is lentis not payd according to the day 
of covenant. Sea · uſurie, other wiſe. called nautick uſurie, 
1s greater than land · uſurie, and yet allowed by Law, for 


that 
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that the ſeafaring man takes upon himſelfe the danger of 
the tranſporting thereof, and ſecuring the ſame at ſuch 
place as it is appointed to be delivered. In deciding of 
matters of controverſie, the Law proceeds ſomtimes by 
witneſſes, ſomtimes by inſtruments, ſomtimes by preſum- 
ptions, where knowledge or ignorance of fact, or Law is 
preſumed. Spouſals are mutuall promiſes of a future mar- 
riage: marriage is a lawfull coupling together of man and 
woman, the company and ſocietie of the whole life, the 
Communion of all Divine and humane rites and things, 
and of one and the ſame houſe, wrought by the conſent 
and mutuall good will of the one towards the other : in 
elpouſals and marriages is to be conſidered, who is to be 
joyned together, at what years, and by whoſe conſent : 
there doth wait and attend upon Marriages, Jointures, 
Dowries, and ſuch like, and ſometimes Divorce, which 
is ſo called of the diverſitie of the mindes of thoſe that 
are married; becauſe ſuch as are divorced, goe one a di- 
vers way from the other. The cauſes whereupon Di- 
vorces grow, are Adultery, deadly hatred one toward 
an other, intolerable cruelty, neerneſſe of kinred and 
affinitie in degrees forbidden, impotencie on the one 
ſide or the other: actions of Dowrie after divorce or * 
ration;aRions againſt a mans wife imbeaſelling away his 
gods; actions againſt a huſband diſclayming his one 
childe;and his wife being with childe, if he make doubt 
thereof, means how and where ſhe ſhall be kept untill her 
delivery, ſo that no falſe birth ſhall be put in place of the 
true childe;or that ſhe abuſe not her huſband or the next 
heire, with a falſe ſhew of that which is not. Tutelage & 
government of children under age, which is either teſta- 
mentarie, or due to the next of kinne, or dative, all which 
are either to be confirmed or diſpoſed of by the Magi- 
ſtrate. Adminiſtrations of Tutors and Curators, and how 
farre they are endangered by their office, and wherein 
they are to interpoſe their authoritie and conſent, and for 
what acts the pupils or minors wy be ſued, done by the 

tutors 


Divorce what; 
and why ſa 
called, 


Thecauſes of 
Divorces. 
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tutors or curators ; how any may be cues to be a ſuſpe- 


Red tutor or curator ; and how, and by whom he may 
be removed, if there appear juſt cauſe of ſuſpition againſt 
him. A tutor ischiefly ſet over the perſon of the childe, 
ſecondly over his gods: but the Curator or Guardian is 
chiefly ſet over the gods, and then over the perſon of 
the childe. A childe (his father being dead) by the or- 
der of the Judge, is to be brought up with his mo- 
ther, unleſſe ſhee hath fled unto a ſecond marriage, which 
if ſhee have done,then is he to be brought up with ſome 
of his neereſt kinne, ſuchas is knowneto be an honeſt 
man, and will have a care of his god education; with 
whom the judge is to allow him ſuch maintenance, as all 
his ſtock be not ſpent therein, but evermore ſomthing 
be left againſt he come to full age. When the time o tu- 
telage, or curatorſhip is ended, they are to render account 
untothe Judge, what they have received, and how they 
have expended the ſame, and what reſidue is left, and ac- 
cording as their profes are, either by oath, or otherwiſe, 
ſo the Judge either alloweth, or diſalloweth the ſame. 
It the Tutors or Curators prove bankrupt, or unable to 
fatisfie the Pupill or Minor, then lyeth an action againſt 
their ſuerties for the ſatisfaction of the ſame; and if both 
of them faile, then lyeth it againſt the Judge, or Magi- 
ſtrate, if either he have not received any caution at all of 
the Tutors or Curators, or hath received anunſufficient 
caution, or unſufficient ſuerties, knowing them to be un- 
ſufficient ; otherwiſe he is not to ſecure fortune, and fu- 


ture caſes of the childe : the Tutors or Curators are to 


ſell nothing of thoſe things that are the childrens, ſaving 
ſuch things which by keeping cannot be kept, unleſſe 
they have the order or decree of the Judge thereunto, 
which the Judge is not to decree, unlefle the childe be ſo 
farre in debt, that it cannot be ſatisfied, without ſome 
part of the other gods, or there be ſome other like juſt 
and neceffarie cauſe like unto this, which may not be a- 
voided. As Minors have Curators and Governors, ſo 


alſo 
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alſo mad perſons, and prodigall perſons are appointed to 
have governors by law, for that they can no more governe 
their one ſtate, than the others can, Prodigall perſons 
are they that know no time nor end of ſpending, but ryot 
or laviſh out their gods without all diſcretion. 


SECT. 7. 


That the Aft pert comprehendeth nine bookes, 
and the matter thereof. 


Nder the fift Section, which compriſeth in it nine 

' bookes, are conteined laſt Wils and Teſtaments, and 
who they be that can make the ſame : and how many kinds 
thereot there be, Solemne or Militarie, and they either put 
in writing,or elſe Nuncupative what is an unjuſt, or Void 
Will: what is to be thought of thoſe things, which are 
found either to be blotted out, or interlined in a Will: how 
Heires or Executors are to be inſtituted, or ſubſtituted in 
Wils, and under what conditions they may be either in- 
ſtituted, or ſubſtituted in the ſame: whet time an heire hath 
to deliberate after the Teſtators death, before he prove the 
Will : what is a Militarie Teſtament, and what priviledges 
it hath: how the inheritance may be either got or loſt: how 
Teſtaments are to be opened, publiſhed, and writ out: what 
mens Teſtaments are to be opened, and publiſhed: of the 
puniſhment of ſuch, which, a Will being extant, ſeeke by 
Adminiſtration, or ſome other like means to poſſeſſe the 
gods: and of thoſe which either forbid, or pom te any 
manto make a Will : of the power or rightof Codicils:of 
acies,and bequeſts;as what things may be bequeathed, 

and what not;to whom any thing may be bequeathed; and 


olf the ſignification of the words, and things which doo ap- 
pertain unto Legacies : of yeerely and monethly Legacies, 


what time they be due, in the beginning of the year, or in 
the end: which of them be pure, and which conditionall : 
of the uſe, profit, and benefit of any thing bequeathed : of 
dwelling, and workes of ſervants bequeathed : of Dowr 

C 2 bequeathed, 
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bequeathed, and what profit the Legatorie bath thereby : 
or choiſe or election bequeathed : of wheat, wine, and 
oyle bequeathed , and what is contained under every of 
them : of ground furniſhed bequeathed, and the inſtru- 
ments thereto belonging, and what isto be underſtood by 
that bequeſt : of ſtore bequeathed, in Latin called Peu; 


what is compriſed under that word: of houſhold - ſtuffe 


bequeathed : of education and bringing up bequeathed : of 
gold, ſilver, womens attire, ornaments, and ſuch like be- 
queathed, and what is to be underſtood by every of them: 
how Legacies may be. taken away : of things that are 
doubtfull in a Will, and how they are to be underſtend : of 
thoſe things that are left for puniſhment ſake in a Will, 
whether they be available, or otherwiſe : of thoſe things 
which being bequeathed ina Will, are counted notwith- 
ſtanding asnot bequeathed: of thoſe things that are taken 
away from the Legatories in the Will, as unworthy of 
them : of conditions, demonſtrations, and cauſes ; what 
force they have, and how they prevaile in a Will. Of the 
Law Folcidia, what it is, and how men thereby are reſtrai- 
ned from bequeathing any more than three parts of 
their gods, fo that a fourth part thereof ſhould ſtill re- 
main. withthe heire ; and if any man had received in Le- 
acie more than he might by the law Folcidia, that hee 
ould put in band to reſtore that, if any unknown debt 
after ſhould appear, ſo the Tame were true debt: at what 
day a Legacie becomes due; that is ſtreight from the death 
of the Teſtator, unleſſe it be left to be paid upon a certain 
or uncertain day, or under a condition; and that the heire 
enter into band to pay the legacie when the day comes, or 
the condition happen; and if he refuſe to doe it, then the 
legatorie to be put in poſſeſſion thereof untill the day or 
condition happen. 


SECT.. 
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SECT. 8: | 


That the fixt part is ſpent in ſeven boo bes, and the ſub jet 


thereof. 


He ſixt part ſpreading it ſelfe over ſeven Bookes, hand- Of Admins. 
Tech matters of poſſeſſion of gods, or Adminiſtration = 


thereof, not growing out of the Civile Law (which onely 
makes heires, & giveth right of ſucceſſion but out of the 
Pretorian law,or law of conſcience,which in equity calleth 
ſundry to the ſucceſſion of other mens gods by admini- 
ſtration, where there is no Will, and in ſome caſes where 
there is a Will, as where the Will is concealed, or the Exe- 
cutor renounceth the Will, but if the Will once appear, 
then the adminiſtration forthwith ceaſeth. In caſes where 
Adminiſtrations are to be granted, the children ot the de- 
ceaſed have liberty to take it, within a year after the death 
of the deceaſed, and if they be further off of kin, then they 
have only a hundred dayes to take it in, unleſſe thoſe which 
are to take it are Infants, mad, deaf, dumbe, or blind, in 
which caſes there is a longer time aſſigned. The Pretor 
granted adminiſtration not only according to the tables of 
the Teſtament, but many times even againſt the tables of 
the Teſtament : as where a childe is not diſinherſted in his 
Fathers Will by plain termes, but paſſed over with ſilence 
onely,as not remembred;or that the childe was not borne 
at the time of his death, & ſo not known whether any ſuch 
child were living, or to be hoped for, or not:In which caſe; . 
if it doe after appear, the Mother is put in poſſeſſion of that 
which is the childes part. If there appear no Will, the Ad- 
miniſtration is committed in this order; Firſt, the children 
of the deceaſed are admitted: Secondly, theſe that are next 
of kin in the Male line: Thirdly, thoſe that are next of kin 
in the Female line, (which difference notwithſtanding be- 
tweene male and Female at this day is taken away, and 
they that are next of kin are equally admitted in either ſex) 
E 3 Laſtly, 
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Laſtly comes thoſe which have right thereto, either in 
that they are man or wife. The Law ſundry times, where 
a thing is done, or intended to be done, againſt an other 
mans right, & there is no proviſion for it in Law,yeeldeth 
the party grieved an Interdict or Injunction to hinder that 
which was intended to his = judice, As where one buil- 
deth an houſe contrary to the uſuall and received forme of 
building, to the injurie of his neighbour, there lyeth an 
Injunction de novs operis nunciatione, which being once 
ſerved, the offender is either to deſiſt from his worke, or to 
put in ſuerties, hee ſhall pull it downe again, if hee doe 
not within a very ſhort time avow the lawfulneſſe thereof. 
Again, there lyeth an Injunction where hurt is not yet 
done, but feared to be done; as where a houſe is ruinous, 
or the eves, or any outcaſt worke thereof hangeth dange- 
rouſly over the way, ſo that it is doubted it will fall & hurt 
ſome that paſſe by, the owner or Lord thereof is to put in 
ſuertie to the Magiſtrate, that if any be hurt, or miſcarie 
thereby he ſhall anſwer for it. Ifany cauſe the water of 
the river, or rain · water to run an other courſe than before 
time it was wont to doe, and that the neighbours are like 
to be prejudiced thereby, the Law yeeldeth an Injunction; 
either to ſtay the worke that is intended, or to ſecure the 
neighbours for the hurt that is like to follow therenpon. 
It Cultonders, Collectors, or Tolle - gatherers exact more 
ſubſidie, or other like publick duties, than by Law the 
ought ; or diſtrain any mans — pretence thereof, 
or ſtay in their hands ſuch duties as they have received, 
wherby the partie that hath paid it, falleth into any forfei- 
ture, or that they repair not the publick high wayes, in 
which reſpect ſubſidies, tributes, and other ch likeduties 
are givento Princes, they are to be puniſhed in the double 
value of that which they have received, & otherwiſe to be 
fined for their ill dealing in that behalfe. 1n gifts which 
are purely given,or under a day,or condition,and ſpeciall 
in thoſe that are given in contemplation of death, whic 
are compared to Legacies themſelves, a right paſſeth witb- 


5 out 
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out deliverance,and giveth ſufficient matter of challenge 
unto him, to whom they are given. The means or wayes 
whereby the Lordſhip or right of any thing is gotten, be it 
natural, as by the firſt occupying the ſame, by finding the 
ſame, by bringing it into a forme or faſhion, by gaining by 
the ſea or river, by delivery, or ſuch like: or, be it by civill 
means, as by getting the poſſeſſion of any thing by god ti- 
tle,and good faith, ſo long as it will make a juſt uſurpation, 
or preſcription, by holding it as heire, by holding it by a 
gift, by taking it up as a thing forſaken, by holding it by 
ſegacie, dowrie, or inheritance, by coming to it by ſentence 
definitive,or interlocutory, by confeſſion of the adverſary, 
by ceſſion of the partie, by auctority of the Judge, and the 
ſame have bin fraudulcntly alienated by the debtors,there 
lieth an Injunction to put the partie injured into poſſeſſion. 
All Injunctions for the moſt part are prohibitorie, & ſer ve 
either to get, or to keepe, or to recover poſſeſſion, and are 
called commonly by the firſt name of the writ, as where 
one is denied the poſſeſſion of inheritance belonging to 
him, an Injunction is granted him, to put him in Pole 
on, called Qorum bonorum;or if it be for a legacie, Qued 
legatorum; and if it be in generall cafes, Ne vis fiat ei qui in 
poſſeſſionem miſſus eft : That he that hath gotten the cuſto- 
dic of the Will exhibite it: that no private building, or 
ſuch like, be ſet up ina holy and ſanctiſied place, and if it 
be, that it be pull'd downe again: that no Nuſance be done 
in publick places, or high wayes, other than ſuch as by the 
Law are allowable: that publick high wayes be repaired - 
that nothing be done in any river, or the bankes thereof, 
whereby Ships or Barkes may not paſſe thereon: that no- 
thing bedone in any common ſtream, whereby the water 
ſhould be forced to runotherwiſe this year, than it did the 
laſt ſummer afore : that it may be lawfull for every man to 
ſaile or rowe in any publick ſtream : that the bankes of 
the river be repaired. Of force, and force armed, where 
two are in poſſeſſion of one thing, and neither of them 
came by the ame by force, or by ſecret flight, or by ſuffe- 
rance 


16 A view of the (i vile 
rance of an other, there lyeth an Injunction for eonti- 
nuance of either of their poſſeſſion, called ti poſſiders : 
That a man may uſe ſuch private way, as he hath uſed the 
year paft, and repaire the ſame without interruption of an 
other : Thatno man turne away the daily running water, 
or the water which fals in Summer from an other mans 
houſe,or ground to his hinderance : That watcr-courſes in 
rivers, and other like places be maintained: That ſuch as 
have right to draw water out of any ſpring, cr well, be not 
forbid the uſe thereof, and that every one have free liberty 
to cleanſe, purge, & to repaire the ſame, if there be any de- 
cay in it: That no man be forbid to ſcoure, purge, or cleanſe 
his privies, ſinkes, or vaults : That whatſoever is done by 
open force, or ſecret ſubtilty, be reſtored where it was, 
before ſuch force or ſubtilty was done, unleſſe the partie 
greeved releaſe the ſame : That he that holds any thing at 
an other mans will, reſtore the ſame upon competent war- 
ning, or knowledge given him thereof: That a man may 
lop or cut the nas Jo of an other mans tree, annoying his 
rome, if after warning given thereof, the owner thereof 
o not reforme it. That it be lawfull for a man to gather 
ſuch fruits of his, as fall from his own tree into an other 
mans ground, without any trepaſſe to the owner of the 
3 that he gather the ſame withinthree dayes after 
they are ſo falne;forotherwiſe the law preſumes he makes 
no reckoning of them, and fruits ly ing upon the ground do 
eaſily putrifie : That a man may challenge his children out 
of an other mans hand that holdeth them from him: That 
a Tenant after his leaſe is expired, may remove, and quietly 
carrie away ſuch things from the farme, as he brought thi- 
ther, ſo that the Rent be paid, and thoſe things which hee 
brought thither, were not bound for the payment thereof. 
Actions are taken away, and poſſeſſions maintained by ex- 
ceptions, preſeriptions, and prejudices, which themſelves 
are many times in ſteed of actions, as is the exception de re 
indicata, which is an exception that determineth the cauſe 


Exceptions, in controverſie. Of Exceptions, ſome are perpetuall and 


perem- 


*— 
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peremptory, ſome are temporall and dilatory: Perpetuall 
and peremptory are they which evermore have place, and 
can never be avoyded; Temporall and dilatory are they, 
which are not evermore in place, but may be A : 
Exceptions are alleaged, either becauſe that is done which 
ought to be done, orthat is done that ought not to be done, 


or that is not done that ought to be done. Of Preſcriptions Pxæſeripti- 
likewiſe ſome are perpetuall, ſome temporall ; the effect of t. 


either of them, is to determine the action, either in the 
maner of doing, or by the time when it was done, or by 
the place where it was done, or by ſome other like circum- 
ſtance. 


An Obligation is a bond of the Law, whereby a man is 037 ations, 


neceſſarily bound to pay ſome thing to another man: Obli. 
gations ariſe either out of bargains betweene man & man, 
or out of ſome offence that is done: Obligations by bar- 
gains, are procured either by ſome thing that paſſeth be- 
tweene the parties that doe contract, or elſe is effected b 
words, or conſent. Out of obligations ſpring actions, whic 
are nothing elſe, but a right to proſecute that in judgment, 
which a man pretendethto be due unto him, whereof there 
are two ſorts; of which, one is a challenge for right of a 
thing due; the other, a ſuite againſt a en 5 for ſome of- 
fence or treſpaſſe done. 


SECT. 9. 


That the ſeventh part is divided into fix bookes, and 
the matter thereof. 


1 ſeventh and laſt part being divided into ſixe 
Bookes,treateth of Obligations, which ſtand in words, 
and their effect: how farre two or more principal debtors 
are bound to the creditor in the whole, or every one for his 
owne part: Of Suertics, and how farre they are bound, and 
whether the diſcharge of the one be the releaſe of the other, 
and by how many wayes Obligations by words are diſſol- 
ved or releaſed, by renovation, by payment, by 9 
D 0 
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of the debt not paid, as if it were paid. Ot Obligations ſome 
are Civile, as thoſe Which have beene heretofore handled, 
ſome Pretorian or pertaining to the Chancery, as thoſe 
whereby Tutors, Curators, and Proctors, enter into band 
unto a child, that his ſtare ſhall be ſafe, that is committed to 
their hands: That, that ſhall be paid which the Judge cea- 

ſeth: That the Plaintife ſhall ratifie and allow that which 


nis Proctor ſhall doe for him in judgement, and ſuch like. 


Criminall judge ments are private or N that is, they 
are commenced either upon private offences, or upon pub- 
lick faults and ſuits. Private offences concerne private mens 
revenge and injuries. Publick, the revenge or injuric of the 
whole fite: Private offences which had ordinary proceed- 
ings, and ordinary 1 were many, among which 
Thetr is the chiefeſt, which is a deceitfull fingering of an 
other mans gods, with intent to gain either the thing it 
ſelte, or the uſe or poffeſſion thereof; fo that the mind alone 
maketh not theft, but the act joyned to the minde, be the 
quantity never ſo ſmall. Of Thefts, fome are mamfeſt, o- 
Her not inanifeſt manifeſt is that, wherein the offender is 
taken in the deede Cong, or taken before he could carrie 4 
away the thing ſtolne thicher, whicher he intended: the 
punffhment whereef was foure double the value of that 
which was ſtolne: Not manifeſt, was that wherein the par- 
ty oftending was not taken in the deede doing, and the pain 
thereof was the double of that which was purloyned, or 
taken away. If any pilfery or thett be done in a Ship, Ta- 
verne, or Inne, the Maſter of the Ship, Taverne, or Inne, is. 
to anſwer double the value thereof, if the ſame be done by | 
Vimſelfe, or their ſelves; or any of their marriners or ſer- | 
vatits : for it behoverh them ro have honeſt men, whom 
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the owner thereof, cut downe, hack, or barke any tree of 
any ſort whatſoever, or thoſe that are of the nature of trees, 
as Ivie, Reedes, Willows,ſo that they be ſpoyled, hee is to 
anſwer the double value of that hee hath: cut downe and 
ſpoyled:and further, it it be a Vine-tree,to be puniſhed as a 
robber. Hee that taketh any thing away from another by 
violence, is to be puniſhed in the worth foure fold, for that 
it is a ſin more grievous than theft: If any man upon any ill 
intent, make a Tumult, whereby any hurt commeth to any 
man, he ſhall anſwer double of that the party js harmed in: 
If any, upon a burning of a houſe, or the fall thereof, op up- 
on a ſhipwrack,or the ſpoyling of a boat or ſhip,ſteale any 
thing away, or being put in traſt to keepe any thing there- 
of, conceale the ſame, hee ſhall pay the foure double of the 
fame ; but if any man ſet the ſame afire himſelfe, he is either 
to be caſt out to wilde beaſts, or is to be burnt with the 
ſame fire he went about to burne an other with. If any have 
ſpitefully, contumeliouſly injured an other man, his wife, or 
children, in deede, word, or writing, they are to forfeit ſo 
much as the partie greeved ſhall eſteeme himſelfe injured 


by, or the judge ſhall taxe it at. A famous Libell.is where a 6% v ” 


man hath of malitious purpoſe writ, compounded, or ſet out 
any thing to the intamie of an other, without a name, or 
with a name, and the puniſhment thereof is death, and an- 
ciently was that he loſt the power. or liberty to make a 
Will; the like puniſhment followeth-him , that having 
found an infamous Libell, doth not by and by ſpoyle the 
ſame, that The — thereof come not ahroad, eſpeci- 
ally where the matter thereof is capitall or worthy death. 


Extraordinary crimes, are thoſe which have no ordinary god 
puniſhment appointed them, but are arbitrarĩe at the Judges — -» 


appointment, ſuch as are Sollicitors of: other folkes wed- 
lockes, and Maids chaſtities, although they miſſe of their 
purpole ; ſuch as of purpoſe caſt myre,;durt, or any like 
filth upon another, to the intent to diſgrace him: ſuch as; 
being with childe, of purpoſe cauſe themſelves to miſoarry: 
Such as keepe brothell Wr — 
2 u 
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full company : Jaglers, and ſuch as carry about Snakes, and 

other like Serpents and trumpery to put men infeare:Such 
as hide and ſuppreſſe Corne, to cauſe the price to be dearer: 
Such as either make, or uſe falſe weights wittingly ; for all 
which, becauſe there is no proper puniſhment provided in 
the Law, they are referred to the puniſhment of the Judge, 
who is to puniſh them according to the quality of the fact, 
age, andunderſtanding of the offender, and other circum- 
ſtances according as he ſhall thinke good; ſo, notwithſtan- 
ding that he exceed not a convenient meaſure therein, nei- 
ther ſtretch the ſame to death but upon ſome great and 
weighty cauſe, he is tobe content with meaner puniſhment, 
as temporall baniſhment, whipping, or ſome moderat pecu- 
niary mulct. For violating or de facing another mans ſepul- 
chre, Imfamy was impoſed, beſides a pecuniary mulct to be | 


— 
* Al 
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divided betweene the Prince and the party grie ved, but if 
any dig up the corſe of the deceaſed, the puniſhment is 
death. If any, by feare of his office or authority, wring any 
money from any man, or exact more fees in any matter than 
he ought to doe, or cauſe him to marry, or doe any other 
thing he would not doe, the forfeiture is foure double the i 
value of that which hath been taken, beſide further puniſh- 
ment at the diſcretion of the judge. Such as drive mens 
cattell out of their ground, or ſever them from the flock or 
herd, with intent to ſteale them, if they doe it with a wea- 
pon like unto a Robber, are condemned tobe throwne to 
wild beaſts, otherwiſe are more lightly puniſhed according 
to the diſcretion of the Judge. Such as in Judgement take 
money on both ſides, or taking upon them the defence of 
one ſide, betray the cauſe, and take money on the other ſide, 
are infamous by law, and are puniſhed at the diſcretion of 
the Judge. Such as receive theeves, and other like male fa- 
tors, are puniſhed in like ſort as the theeves or malefactors 
themſel ves are; eſpecially if they have aſſiſted them in their 
wickedneſſe: otherwiſe, if they onely knew it, & received 
themathey are more mildly to be puniſhed, eſpecially if the 
offenders were their kinſmen: for, their offence is not like 
5 aw theirs. 
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theirs, which entertain thoſe, which are no kin to them at 
all; when as it is naturall for every one to regard his owne 
blood: and fathers are many times more carefullfor their 

children, than for themſelves; but if that kee that received 

them knew nothing of the offence, then is he altogether to 

be excuſed. Such as break priſon, are to be puniſhed by 
death, becauſe it is a certain treaſon to break the Princes 

ward, but if they ſcape by the negligence of the Keepers, a- 

gainſt whom the preſumption lycth ever in this caſe, they 

are more lightly to be puniſhed. If any commit Burglarie, 

breaking up a deore or wall, with intent to doe a Robbery,if 
they be baſe companions, they are to be condemned to the 

Mynes or Gallies;but if they be of better reckoning, 'they 

are to be put fromthe ranke or order wherein they are, or 
to be baniſhed for a ſeaſon. ſuglers and like Impoſtors, 

which goe about deceiving of the people with falſe tricks 
and toy es, hookes and ſuch like, which infinuate themſelves 
into other mens houſes, with purpoſe to ſteale, are puniſh- 
ed at the diſcretion of the Judge. 

If any ſteale, or take away any thing out of the inheri- 
tance ot another man, before either the Will be proved, or 
adminiſtration be taken;an action of theft lyeth not, becauſe 
the inheritance, during the time, was counted no bodies, 
but he is to be puniſhed by the diſcretion of the judgeʒyea, 
though it were the heire himſelfe that did it. Coſenage, 
whereby a man craftily ſuppreſſeth ſome thing he ſhould 
not, or putteth one thing in anothers place, to the deceit of 
him that hee dealeth withall , or corruptethſuch wares: 
which hee uttereth, or doth any other thing colluſorily, 
which is called of the Law Crimes Stellionatus, (of a little 
vermin or creaturecalled Stellio, much like to a Liſard, moſt 
envious to man) is cenſured by ſome ignominious & ſham- 
ful puniſhment,or by diſgracing the perſon, by putting him 
out of the Office, Place, or Order he is in, or by injoyning 

him ſome ſervile worke, or by baniſhing him for a time, or 
by ſome like puniſhment, at the diſcretion of the Judge. If 
any plough up a Mere balke, or remove any other marke 
: D 3 which. 
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which hath accuſtomed to be a Marke or bound betweene 
ground and grounds, which anciently was counted reve- 
rend and religious among men , the offence is puniſhed 
either by a pecuniarie mul, or by baniſhment, or whip- 
ping, at the diſcretion of the Jadge. Unlawfall Colledges, 
Corporations, and afſemblics, gathered together to bad 
uſes, as to cating, drinking, wantonneſſe, hereſie, conſpi- 
racie, are puniſhed as publick Routs or Riots, otherwiſe at 
the diſcretion of the Judge : All theſe, before recited, are 
called Popular Actions, becauſe, not onely he that is inju- 
red, but every other honeſt ſubject may purſue and proſe- 
cute the ſame. 

publick Judgements are ſuch, which immediatly pertain 

to. the puniſhment of the common-wealth for example 
ſake, and are examined, tried, and puniſhed by a publick or- 
der appointed by Law, che partie grieved,making himſelfe 
partie to the ſuite, and following the ſame ; the party accu- 
ſed in the meane while remaining in priſon, or putting in 
ſuertics for his appearance, and the partic grieved for the 
proſecuting of the ſame. The chiefeſt of which ſort is Trea- 
ſon, which is a diminiſhing or derogation of the Majeſtic 
of the people, or Prince, on whom the people have colla- 
ted all their power, which is puniſhed with death, and con- 
fiſcation of the Lands and gods of the offender, and the e- 
ternall abaoli ſument of his memorie. The next ĩs Adultery, 
which is violating of an other mans bed, whoſe puniſhment 
anciently was death, both in the man and in the woman, 
but after it was mitigated in the woman, ſhee being firſt 
whipt, and then ſhut up in a Monaſterie: but by the Ca- 
nons, other paines are inflicted; Under Adulterie are con- 
tained Inceſt; Sodomy, Baudery, and all the reſt of the fins 
of: that Kinde, Publick force, is that which is done by a 
company of armed men, collected together, andthe corre - 
ion thereof is perpetuall baniſiment. Private, which tis 
done without Arms, the paine thereof is the loſſe uf halſe 
the parties gods, and the infamie of his name. Murtherers 
and Poyſoners, Witches and Sorcerers, the crime bei 
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proved dye the death: ſuch as ſet mens houſes a ſire, are to 
be conſumed with fire themſelves: ſuch as kill either Fa- 
ther or Mother, or thoſe that are in the place of Father or 
Mother, or any that are of next a kin, their puniſhment ig 
death; and in cafe of the Father and Mother, beſide the pain 
of death, the Parricide being firſt well whipt, ſo that the 
blood doc follow in god plenty, hee being ſowed up into a 
fack, together with a Dogge, a Cock, and an Apegis thrown 
into the depth of the Sea. Such as make falſe Certificates, 
forge falte Wils, Depoſe falſe wittingly, ſuborne witneſſes, 
take money either to ſay, or not to ſay their knowledge of 
that which they are demanded of in Judgement, corrupt 
Judgement, or cauſe it to be corrupted, interline, put in, or 
raze out any thing out of any writing, chat the trueth there - 

of may not appear as it is written, ſuppreſſe Wils or Te- 
ſtaments, or other like writings, counterfeit other mens 
hands and Seals, open any mans Will yet living, and im- 
part the ſecrets thereof to the parties adverſarie, unſeale 
fuch inſtruments or writings, as are left with him to 
keepe;bequeath unto themſelves Legacies in an other mans 
Will, wichout his good will and privitie;waſh or clip gold, 
or fowder therein any corrupt mertals, make baſe ſilver 
money; pretend themſelves to be Noble men or Gentle- 
men, whereas otherwiſe they are but baſe perſonszwilfully 
challenge unto-themſetves an other mans name, or Arms; 
cog and foil in womens labours or otherwiſe, falſe births, 
or adulterous children, in ſteed of truc and righrfull heires; 
ſell one and the ſame thing to two men, carrie about falſe 
puſports; uſe falſe Moaſures or corrupt thoſe that are true, 
11 — cafes, are puniſnhed by death, in orher by baniſh. 
ment, impriſonment, or cutting off both or one of the hands 
of the offender. If any bearing any publick office, abuſe the 
ſatne to gain, and doth that for money, which he ought to 
doe for thankes, the Law ordereth, that the offender ſhall 
be called to account for his fuppoſed bribery, and if hee be 
found guilty thereof, fineth him foure fold to the 

party grieved, and beſide, dectegth him W 
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Such as by ill deviſes and policies, raiſe up the price of 
corne, and other victuall, or get the whole ſale of any mer. 
chandiſe into their hands, that they may ſell it the dearer, 
are puniſhable at the diſcretion of the las, which accor- 
ding to the quality of the perſon and fact, reacheth ſom- 
times to baniſhment, ſomtimes to death it ſelfe. If any 
take, purloyne, or intervert to his own uſe any money dee 
dicated to holy and publick uſes, or cauſe the ſame to be 
taken, purloyned, or interverted; or if any take away any 
braſen table, wherein any publick Lawes are graven, or the 
bounds of any Lands are deſcribed, or blot out, or change 
any thing thereof, or covenouſly pay in leſſe money into 
the Exchequer, than by right he ought to have done, and 
hath not cleered with the Exchequer for the reſidue, is to 


be condemned in the three double of that which is the re- | 


ſidue, and is beſide to be baniſhed. 

If any, to get an Office, procure a number of hired 
voices, beſides the loſſe of the Office he ſueth for, his pu- 
niſhment is temporall baniſhment. If any ſteale away any 
childe, the body of any free-man, and ſell the ſame away, 
or detein them againſt their will, the fault is death. If any 
ſlanderouſly charge an other with any falſe crime, or wit- 
tingly beare any falſe witneſſe againſt him, or willingly 
give any wrong Sentence againſt him; or on the contrary 
fide, diſſembleth ſuch faults as he knoweth, and colludeth 
with the adverſary, or giveth over the proſecution of a 
crime hee hath undertaken to follow, untill he haveleave 
granted him by the Judge,to deſiſt from his accuſation, 
the ſame is to be puniſhed with the like kinde of puniſh- 
ment, that hee would have the other puniſhed by, unleſſe 
he be acquitted there-from by the Princes pardon or that 
the Adverſarie be dead. In publick Judgements where the 
Offender appeares not, Proces is to be awarded out againſt 
him for his appearance, by a certain day to cleere him- 
ſelfz at which day if he appeare not, an Inventory is taken 
of his gods, not to the intent they ſhould be ſpent, but that 
they ſhould be reſer ved to his uſe, if hee returne again 
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within a year, and cleere himſelfe ; otherwiſe they become 
the Exchequers for ever, how innocent ſoever the party 
afterwards appears to be. If the Offender be preſent in 
Judgement, and deny the fact, he is to be confuted by wit- 
neſles, or other prœfe; or if there be juſt matter of ſuſpiti- 
on, to be put on the rack; which, albeit in matters of leſſe 
danger, is great cruelty, yet in great and horrible crimes it 
is neceſſary ; If the Offender have cicher confeſſed the 
crime, or be convicted thereof, then it followeth, that the 
party convicted, be puniſhed either by death or otherwiſe, 
according to the quality of the perſon, or condition of the 
offence. Puniſhments by death are foure, Hauging, Bur- 
ning, Heading, and caſting the Offender to be dev oured by 
wilde beaſts, amongſt which may be reckoned, Exile or 
Baniſhment, for that it takes away a mans liberty, and be- 
reaves him of his country, which to every ſubject, is 
as dear unto him as his life it ſelfe. 

Puniſhments which did not infli death, were many, 
& ſuch as it pleaſed the Magiſtrate in his diſcretion to ap- 
point. The Law having paſſed upon the Offender in ſuch 
ſort, as ſhould be to the loſſe of his life, liberty, or countrie, 
his gods became forthwith forfeited to the Prince, ſuch( I 
mean) as are of value: but for the other, the Law allow - 
eth them the priſoner, for his maintenance during the time 
of his impriſonment, and ſatisfying ſuch fees as are due to 
the Officers thereof; which hath place where the offender 
hath no children, otherwiſe the one halfe of his gods com- 
meth to his children, unleſſe it be in caſe of Treaſon, 
where all is confiſcated. They are alſo held for convict and 
guilty, which either upon a guiltineſſe of minde make a- 
way themſelves before Judgement, or ſtop their Adverſa- 
ries with a bribe,that they ſhall not follow the Law againſt 
them, and their goods are no leſſe confiſcat than the others. 
But it is otherwiſe in thoſe which are baniſhed for a time, 
or to acertaine place, or in ſuch as the Law hay 
once paſſed upon them, are either in their life, or after their 
death, by the bounty and * of the Prince reſtored 1 5 
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which caſe they recover Gods, Name, and Honour: the 
body being executed, the carcaſſe, for the moſt part, is 
granted to buriall, unlefſe it be for matter of Treaſon, or 
other ſuch like offence. If any have beene unjuſtly condem- 
ned, either by the iniquity or unskilfulneſſe of the Judge, 
the law alloweth him an appeale, that is, a provocation to 
2 higher , that he may hear the cauſe anew, and re- 
forme that which is judged amiſſe into better: and if the 
higher Judge finde the partie grieved hath well appealed, 
he is to reverſe the former ſentence, otherwiſe to ſend the 
Offender back to the Judge, from whence he came, there 
to receive his puniſhment: yet ſome perſons there be, from 
whom no appeale lyeth, as from the Prince, or Senate, be- 
cauſe they repreſent the Prince; neither may hee appeale, 
which hath renounced his appeale. Appeales are made from 
lower Jadges to higher, and from him that is Delegated, to 
him that did Delegate: Appeales are to be made within ten 
dayes after ſentence given, ot withinten dayes after the 
Notice is come to the party againſt whom the Sentence 
did paſſe, amleſſe there attend thereon a continuall griefe, in 
which caſe, a man may appeale ſo long as the griefe indures: 
the time to aske Dimifforie Letters, is thirty daies from the 
Sentence given; the time to preſent the ſame to Phe Judge, 
is at the diferetion of the Judge from whom; the time 
ol proſecuting the fatne' is a year, or, upon juſt cauſe, two 
years; in which time, if the ſute be not ended, the cauſe is. 
deſerted, and to be ſent back unto the Judge, from whom 
che Apprale was firſt made: while the Appeale Hangeth,. 
nothing is tobee innovated, becauſe by the gate: the 
Judges nds are, as it were, bound: but if the former 
tenee were voyde by law, (as in ſundry caſes. they are) 
= there f = Appeals Ly ſuch Sentences never. 
into a cafe jndged, Appeales in crimitalt caſts, can⸗ 
not be juſtified by a Proctor Thur it is otherwiſe in Civite 
Caſes: An Appeale in one cauſe doth not cg the party 
appellant fromm his ow ne Jadge. in other cauſes :.If the ap- 
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heire behinde him, the Appeale ceaſeth; but if he 

heire behinde him, and the matter of the Appeale —— 
none but himſelfe, he is not to be compelled to follow it, for 
every one may renounce his owne ſute : but if it concerne 
the Exchequer, or any other body, then may hee be com- 
pelled to follow it. 

The Exchequer is the Princes Treaſurie, and the patri- 
mony of the common- wealth, and hath many and ſingular 
prerogatives, which private men have not. Such as are 
taken captive by the enemy, become their ſervants, who 
have taken them, unleſſe either they eſcape home again 
themſelves, or be ranſomed by their friends; in both which 
caſes, they recover ell right and priviledges they had in 
their owne common-wealth before. By the Law, all Sub- 
jets whatſoever, are bound to ſerve the common-wealth 
in warre ; in ſo much that if 9 = preſt, withdraw 
himſelfe, or his childe from it, he is to be counted as a re- 
bell, and for his puniſhment, is to be baniſhed, and mulcted 
or fined in the greateſt part of his goods. As the priviled- 
ges and rewards of Souldiers were many to encourage 
them to vertue and manhood ; ſotheir ſhames and puniſh- 
ments were great, to feare them from cowardice and vice: 
But among the reſt of the priviledges of Souldiers,the old 
Souldiers were the greateſt. Of Subjects, ſome dwelt in 
Shires, and lived after their owne Lawes, and yet never- 
theleſſe were made partakers of the honours of the Citie: 
ſome other were inhabitants onely in the common» wealth, 
and had onely a houſe in the ſame place to dwell in,and had 
no right tobear office: ſome other were ſtrangers brought 
in, which were ruled by the Law of them among whom 
they dwelt. Amongſt thoſe that dwelt in Sbires, the chief. 
eſt Magiſtrate was he whom they called Decurio, who was 
not ſent by the people of Rome thither (for he was a Ma- 
giſtrate ot Magiſtrates) but elected by the people there: 
and his office was, to keepe the treaſurie of the Countrey 
to provide victuall, exact tribute, & govern the ſtate there, 
in maner as our Sherifes doe here: His office was onely 

E 2 annual, 
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annual, leſt by liberty, and luſt of government, and conti- 
nuancethereof it might grow into a tyrannie. Such as are 
Subjects, are to ſerve the common-wealthin ſuch offices, 
places, and ſervices, as their abilitie is fit for, and the ne- 
ceſlitie of the common-· wealth requires. The ſervices of 
the common- wealth were of three ſorts; Patrimoniall, ſuch 
as belong to every mans patrimony to performe, which 
ſtood chiefly upon payment and charges, which were to 
goe out of every mans inheritance towards the perfor- 
mance: of ſuch burthen as lay upon him by law, cuſtome, 
or command of him that had power thereto : Perſonall, 
which were to be performed by the care and induſtrie of 
the partie and his corporall labour, without expence of 
his purſe. Mixt, which required both care of the minde, 
and labour of the body, and expence of the purſe, and are 
impoſed as well in conſideration of the thing, as the per- 
ſon, which every ſubject is to undergoe, unleſſe by the 
Law, or by the indulgence of the Prince they are excuſed; 
as ſome are excuſed by reaſon of old age, ſome by young 
age, ſome for their dignity, ſome for their calling, ſome 
for their ſtate of body, ſome for that they ſerve in the ne- 
ceſſarie ſervices ofthe common- wealth at home, or abroad, 
as Embaſſadours do, ſome for that they are in neceſſary pla- 
oes of ſervices for Gods Religion, as cathedrall Churches, 
and other Churches are: ſome for that they are of god and 
neceſfary places for Seminaries for the common- wealth, 
for learning and ſuch other imployments, as Colledges, So- 
cieties, and Scheoles of learning and nurture are. Legates 
and Embaſſadours had immunitie from all publick fervi- 
vices, not onely thetime of their embaſſage, . but alſo two 
years after their returne; They were called Legates, in 
that they were choſen as fit men, out of many; their per- 
ſon was ſacred both at home and abroad, ſo that no man 
might lay violent hands on them without breach of the 
Law of Nations. Such as are Magiſtrates of Cities ought 
ſo to governe, that nonegligence may bee juſtly imputed 
unto them,otherwiſe they are to anſwer it; and that when 


their 
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their office is expired, they give up a juſt account, both 
of what they have received, and what they have layd out, 
and pay in the reſidue, it there bee any. Governours of 
Cities, together with the conſent of the Burgeſſes there. 
of, may ſet downeſach orders and decrees, as are for the 
benefit and well ordering thereof, which are to be obſer- 
ved of all thoſe wkich are Inhabitants thereof, and being 
once well and duely ſet downe, are not to be reverſed; but 
to the god of the Citie or Commonalty . New publick: 
workes, ſuch as are god for the Common eale, every one 
may make without the leave of the Prince, unleſſe it be 
done for æmulation, or cauſe of diſcord;but for old works, 
in which ſtands the ſecurity of the Common- wealth, as 
Caſtles, Towers, Gates, and Wals of Cities, nothing is to 
be done or innovated in them, without the Princes war- 
rant; neither is it lawfull for any man to grave his name 
in any publick Worke, unleſſe it be his, at whoſe coſt the 
worke is done. Faires are authorized by Princes onely, 
and are invented for trade of merchandize, and uttering of 
wares, which Country- men have cauſe to buy, or ſell : and 
have their priviledges, that no mam in any Faire can be ar- 
reſted for any private debt; they were called Nndiua, be- 
cauſe that among the Romant, they were anciently holden in 
one place or other upon every ninth day. Hee that for ten 
years ſpace intermitteth to uſe his Faire, loſeth the privi- 
ledge thereof. If any make any promiſe to a Citie or Com- 
mon · wealth, to do any thing upon certain cauſe, as that hee 
might be made Gonſul, or that he would repair ſome part of 
the Citie that was burnt, he ſhall, by the Law, be compelled 
to perfot me his promiſeʒ for it is not meet that ſuchpromi- 
ſes ſhould be ſatisfied with repentance. Such as profeſſe libe 
rall Sciences in any Common wealth, whereby youth is in- 
ſtructed: & brought upto knowledge, or be Scheol- maſters, 
or Profeſſours of Phyſick, or be Mid wives, Notaries, Audi- 
tors, or Caſters of accounts, or Regiſters, the Law alloweth, 
not only a competent ſtipend in recompence of their skill 
& paines, but alſo affords them means, how the ſame may be 
| E 3 recove- 
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recovered if it be denied, But as for Philoſophers and Law- 
yers, the Law 1 no ſtipend, not becauſe 
they are not reverend Sciences, and worthy reward or ſti- 
peed, but becauſe either of them are moſt honourable pro- 
fefſions, whaſe worthineſſe is not to be valued or diſho- | 
noured by money: yet in theſe caſes _ things are ho- | 
neſtly taken, which are not honeſtly asked; and the Judge 

may according to the quality of the cauſe, and the skill of 

the , the cuſtome of the Court, and the worth 
of the mattet that is in hand, appoint them a fee anſwerable 
to their place, as alſo to ſuch as are Interpreters betweene 
parties in matters of traffick, when one underſtands not an 


others language. 
WI | SENS N 
| 


—— a 


c AP. II. 
S E CT. 1. 


The ſecond Volume of the Civile Law, is the Cole, 
which it diftribatedivto twelve Booke. 
- Why the (ode i ſo called. | | 


le ſecond Tome of the Law, is the Code, and 
4 2 Rands. in twelve.Books, whereof eight, for the 
pap Titles, follow in a manner the order of the Digeſt, 
| titles I, which are added, beſides thoſe 


gum 


the one, ſhall with no great difficulty diſcerne the other, 


and 
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and come to the other foure; yet not menitioned there: But 
yet before I lay open the matter thereof, I will in a word 
or two ſhew why this Volume of the law is called the 
Code, who is the author thereof, and out of whom it was 
collected, what moved the author, after ſo many learned 
titles ſer downe before, of ſuch things as are in the Digeſt 
deduced, by ſuch a number of worthy Lawyers (as the 
Lawes of the Digeſt themſelves doe by their inſcriptions 
ſnew; for every law, carrieth with hun in his forehead, 
the name of his Author )to make anew flouriſh of the ſame, 
and what the knowledge of the Code. doth conferre unts 
a Student or practifer of the Law, more than the knowledge 
of the Digeſt doth. 

The Code therefore is named of the word Cavdex, that 
is, the trunke or timber of the tree, from which the barke 
of the tree is pill'd or pull'd off, of which men anciently 
uſed to make writing-tables, artificially binding them up 
into the forme of a booke and uſing them for es,before 
the uſe ot paper or parchment was knowne; inſomuch, as 
many of theſe tables being bound together, they were cal- 
led a Code, or booke: beſides, whereas the ancient Lawyers this Tome 
before Fuſtinians. time, uſed to write their pleas and an- te * 4 
fwers in ſcroulesof paper or parchment, Iuſfiuias himſelfe . 
firſt put them in a benke, and therefore termed them hy 
the name ofa Code. | 

The Code it ſelfe is compiled of the anſwers of 36. Em. |, 

erburs, and theiv wife Councell, whereof ſandry were dra P 

earned and skilfull Lawyers, as the'ſtoric of thas time doth. © - 
Me w, and the lawes themielues doe name ſome of them, as 
that moſt excellent and famous man Pian, and ſome o- 
chers; that is, from the dayes of eLFdriav the Emperour, 
unto the age of Jaftinias himſelfe. oh | 

The caule that moved Fuſtinian hereto, was, chat in che 150 reaſun 
Digeſt hee found not every caſe decided, that fals out in which moved 
3+. ery uſe of life (for how is it poſſible, when as every the Emperour 
momem there fals out new matter, for which former lawes 1 * 
made no provifien? ) and therefore thought gend to 4 | 
*rf Plie 


The difference 
betweene the 
Digeſt and the 
code. 
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plic that by new Lawes, which he found defective in the 
old: fo that the multiplication of thoſe titles grew nor, 


that the Emperour had any meaning, to fill the world with 


multitude ef Lawes, for hee had found the inconventence 


thereof already, and therefore had repealed and aboliſhed 


ſo many thouſand of old Lawes, as he had; but it came ra- 
ther of that, that the multitude of cauſes were ſo many, that 
every day there fell out ſome unexpected thing that was 
never heard of before : beſide notwithſtanding the care- 
fulneſſe of the Emperour himſelfe, and his great Lawyer 
Triboxian, and others, whom he uſed for the ſelecting and 
chœſing out of the pureſt, beſt, and moſt agreeing Lawes 
among themſelves, out of that indigeſted heap of Lawes 
he then aboliſhed ; yet they were not ſo quick ſighted, but 
in that great worke, ſundry antinomies or contrary Lawes 
paſt them, which had need to be expounded and amended, 
and the Authors to berecited. Further, ſundry of ancient 
Lawes were ſo ſubtilely written, that there was more wit 
than profit in them; ſo that it was expedient, the Empe- 
rour ſhould explain the ſame, & putting all ſubtility aſide, 
give a right ſence unto the Law. Laſtly, whereas many 
things were delivered by them briefly, and therefore ob- 
ſcurely, the Law. giver in his Princely wiſdome, ſet out the 
ſame in other Lawes more plentifully and diſtinctly, all 
which were the chicfeſt cauſes, why the Emperour ſet out 
the booke of the Code. 

The Code neither in ſtyle, nor in methode cometh to 
the perfection of the Digeſt, as that which forthe ſtyle is 
a barbarous Thracian phraſe Latinized, ſuch as never any 
mean Latiniſt ſpake ; whereas notwirhſtanding the ſtyle of 
the Digeſt is very grave and pure, and ſuch as doth not 
much differ from the eloquenteſt ſpeech that ever the Ro- 
want uled; and for the methode, it hath no particular diſ- 
poſition, other than ſuch as ĩs borrowed of the Digeſt it 
ſelfe, and otherwiſe isrude and unskilfull, where it doth 
recede from the ſame : yet doth it not lack his god uſe, 
for to ſuch as follow the practice of the law, the know- 


ledge 


. 
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ledge of the Code is much more expedient than the know- 
ledge of the Digeſt is, for that the lawes of the Code doe 
determine matters in daily uſe oflife; which, becauſe they 
are a like in all ages (for the ſame is evermore upon the 
ſtage, the perſons a little altered) it cannot be but the lear- 
ning thereof muſt be very profitable and expedient for the 
Common-wealth, whereas notwithſtanding the learning 
of the Digelt ſtands rather in diſcuſſing of ſubtill queſtions 
of the Law, and enumerations of the variety of opinions of 
ancient Lawyers thereupon, which have more commenda- 


tion of wit, than benefit toward the common-wealth in 
them; but hereof hitherto. 


SECT. 3. 
The Argument of the firſt Booke of the Code. 


12 firſt Booke of the Code treateth of Religion, and 
the Rites and Ceremonies thereto belonging, whereof 
I ſaid there was no ſpeciall Tractate in the Digeſt , ſaving 
that it devideth the publick right into that which con- 
cernes the Church, and Church-menpand the Magiſtrates 
ofthe Common. wealth, proſecuting the later branch there- 
of onely,and omitting the firſt, becauſe aut of that Heathe- 
niſh Religion, which was uſed in thoſe ancient Lawyers 
dayes, and thoſe ſuperſtitious Rites, whereof their Bookes 
were full, nothing could be taken that might ſerve for our 
Religion: whereupon he inſtituted a new diſcourſe thereof 
in the Code, beginning firſt with the blefled Trinitie, one in 
eſſence, and three in perſon, wherein he ſets downe a briefe 
ſumme of our Chriſtian faith, agreeable to the doctrine of 
the Prophets, and Apoſtles, and the foure firſt general 
Counſels, the Nicene, Conſtantinopolitan, Epheſme, & Cal- 
cedon, forbidding any man publickly to diſpute, or ſtrive 
thereabout, taking occaſion upon the Neſtorian hereſie, 

which not long before had ſprung up, and had mightily 

infected the Church, which 2 by this confeſſion of 
Faith ſo publiſhed to the whole world, and a penall Edict 
5 wack: 82 F joyned 
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joyned thereunto, hoped to reprefle : After hee bath ſet 
downe a full and ſound confeſſion of the Chriſtian faith, 
conformable to the Primitive Church; next hee addeth a 
title of the holy Church it ſelfe, and of her priviledges, 


which either concerne Eccleſiatticall mens perſons them 


ſelves, or their ſtate and ſubſtance, or the actions one Eccle- 
Gaſticall man had againſt an other, or with, or againſt Lay 
perſons: where AG he proſecuteth the degrees of Prieſts, 
or Miniſters, their offices, orders, and how the ſame are to 
be come by, (that is, without bribes or Simonie, or other 
worldly teſpect, ſave the worth of the perſon onely ) and 
the rights of holy places.[Pricſts in the Law are called, from 
the Latine, Sacerdotes, either becauſe their office was Des 
ſacra dare, to ſacrifice to God]; or elſe, becauſe they were 
conſecrated, and as it were, ſevered from the reſt of the 
people, and given up to God : they were alſo called El- 
ders, anfwerable to the Greeke Nyzofureex, either for that 
they were ſd in age,“ (the Law having provided, that no. 
man ſhould. be promoted to the dignitic of a Prieſt, till 
bee were 35 years old) or elſe, becauſe they ought to be 
b in manners and carefull carriage of themſelves. ] A- 
mongſt Prieſts or Miniſters, Biſhops have the firſt place, 
6 ho are, as it were, the + Overleers and Superintendents 
of thereſt. ſo called of their watebfulneſſe, care, labour, and 
fairhfulneffc in teaching the people, and doing other duties, 
which they owe unto the Church. [ The loweſt degrees 
of men in the Eccleſiaſtical Hierarchy, were the Clerkes, 
as the word Clericu is reſtrein d to anarrower acception. 
Fot io the generall, it is moſt properly applyed to all de- 
greæs of the Clergie, and is a torme contradiſtinct to the 
Laitic:andthey are called Clergie, from the Greeke 19G, 
ſ4uis de forte Domini ſunt, vel quia Dominus (ors e & 
pars C laricermm, either becauſe God is their portion. and 
lot. or becauſe they are his ; as Papias hath obſerved.) To. 
Bilbeps; Prioſts, and other of that ranke; did appertain the 
dare of Hoſpitals, whereof ſome were for Orphans, ſome 
for Infants, ſome for impotent and diſcated perfons, ſome 
| | for 


— 


— — 


and Fecleſtaſticall Lam. 35 


for peore people, ſome for ſtrangers, and other like miſera- 
ble perſons ; and therefore together with the title of Bi- 
ſhops and Clerks,is joyned the title of Heſpitals;or Almes- 
houſes. In place next after the Biſhops themſelves comes 
their power and audience; for albeit the chiefeſt office of 
a Biſhop, is to inſtru the people in the doctrine of the 
Word, and in god example of life: yet foraſmuch as alt 
will not be obedient unco the Word,neither brought by the 
perſuaſion thereof to god nurture, and to be kept in or- 
der, and the eminencie of the degree, wherein the Biſhops 
are placed, is not ſufficient to keepe the people in obedi- 
ence without ſome power and juriſdiction, and becauſe 
the Church it ſelfe is the mother and maintainer of Juſtice, 
therefore there is by the Emperour himſelft, and his pre- 
deceſſours, as many as profeſſed Chriſtianity, certain pecu- 
liar juriſdictions Eccleſiaſticall, aſſigned to the Biſhops; 
more worthy than the Civile, over perſons and cauſes Ec- 
Clefiaſticall, ſuch as touch the Soule and Conſcience; or doe 
appertein to any charitable or godly uſes : and over the 
Laitie, ſo farre forth, as either the Laitie themſelves have 
beene content to ſubmit themſelves unto their govern- 
ment, that is, ſo farre as either it concerues their Soules 
health, or the ourward government of the Church inthings 
decent or comely, or that it concernes pere and miſerab 
perſons, ſuch as widowes, orphans, captives; and ſuch o- 
ther like helpleſſe people are; or where the Civile Magi- 
ſtrate cannot be come by, or doth voluntarily delay judge- 
ment; in all which, anciently a Biſhop was to performe 
double faith and ſanctity; firſt of an uncorrupt Judge, and 
then of a holy Biſhop. But in many of theſe matters in 
theſe dayes, the Laitie will not ſuffer themſelves to be con- 
troll'd, and therefore hath taken away moſt of theſe dea 
lings from them, yea, even in charitable caufes; Immedi- 


ately followeth a title of Hereticks, Manichees, Samari- 


tans, Anabaptiſts, Apoſtataes, abuſers of the Croſſe: of 
Chriſt, Jewes, and worſhippers of the hoaſt of heaven, 
Pagans, and of their Temples and Sacriſices; whom the 

F 2 Biſhop 
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Biſhop is not onely to confute by learning, but alſo to ſup- 
preſſe by authoritie, for he hath not the ſpirituall Sword in 
vaine. The Hereticks, Jewes, and Pagans ſhall not have 
Chriſtian men and women to be their ſervants : that ſuch 
as flie to the Church for SanRuarie, or claime the ayde 
thereof, ſhallnot be drawne from thence, unleſſe the of- 
fence be haynous, and done of a pretenſed and purpoſed 
malice, in which caſe no Immunity is to be allowed them, 
but wicked people are to be puniſhed according to their 
deſert, agreeable to the word of God it ſelfe, which would 
not have his Altar to be a refuge unto the wicked: And fo 
farre of that part of publick right, which appertaineth to 
the Prieſts, or Miniſters, and their Function, which was 
emitted in the Digeſt, but proſecuted in the Code. Now it 
followeth, that with like brevity I run over the three laſt 
Bookes of the Code, which themſelves were rather ſha- 
dowed inthe Digeſt, in the title of the right of the Exche- 
quer, than in any juſt preportion handled, | 


| 8 EC I. z. 
The Argument of the 10. Booke of the Code. 


He firſt therefore of them ſetteth out, what is the 

rightof the Exchequer, and in what things it ſtan- 
deth, as in gods excheted, becauſe there is no heire unto 
them, or that they are forfeited by any offence worthy 
death, or otherwiſe. How ſuch as are in debt to the Ex- 
chequer, and their ſuerties are to be ſued. Of the right of 
thoſe things which the Exchequer ſels by outery, where he 
that offereth moſt, carrieth it away, and how the ſame may 
be revoked. unleſſe all rights and ceremonies be ſolemnly 
performed therein. How things that are in Common be- 
tweene the Ecchequer and private men, may be ſold, and 
e e 1 evict nothing that it hath once ſold, for 
that, it were a thing againſt the dignity of the Exchequer, 
and would terriſie private men for bargaining with it. Of 
thoſe that have borrowed: money out of the publick re- 


i 
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eeipts, and what penalty they incurre, if they repay it not 
at their dayes covenanted, ſomtimes the forfeiture of foure 
double of that they have borrowed, ſomtimes danger of life 
it ſelfe. That in caſes of penalties, the Exchequer be not 
preferred before ſuch as the Offender was truely indebted 
unto, but that they be firſt ſerved, andthen the Exchequer 
have onely that which is left. What uſurie the Exchequer 
may take, that is, for money lent, and not for ſich ſummes 
as grow out of Mulcts and Penalties. That ſuch ſentences 
that are given againſt the Exchequer, may be retracted 


within three years r ordinarily all other 


Sentences are irrevocable after ten dayes; neither can be 
reformed after that time, either by reſcript of the Prince, 
or by pretence of new prœfe. Of the gods of ſuch as 
excheat, by reaſon they have made no Will, and of the 
ods of Incorporations, that is, of ſuch as dye without 
eires, that they come not to the common banke of the 
citie, but that they excheatunto the Prince: Of Promoters, 
by whoſe informations any goods are confiſcate, either by 
reaſon of the gods themſelves, for that they are adulterine, 
or that they are prolybited to be exported or imported, or 
upon ſome other like cauſe, or by reaſon of the perſons that 
have offended, and crimes wherein they have offended;and 
their puniſhment, if they give in any wrong information, 
or other than ſuch as they are bound unto by vertue of 
their Office : and that they give no information in, but by 
adviſe of the Attourney of the Exchequer, and that th 
make no information againſt their Lord and Maſter, but in 
caſe of Treaſon. That it ſhall be lawfull for no man to make 
ſute unto the Prince for theſe things that are confiſcated 
anto the Exchequer, as though it were more Honourable 
for the Prince to beſtow ſuch things on his Courtiers, 
than to keepe them to himſelfe: and therefore, ſuch as are 
the Princes Secretaries, his Maſters of Requeſts, and others 
that are of his remembrance, are forbidden to make any 
Acts, Inſtruments, or other writings hereof, unleſſe the 
Prince of his owne motion, and 5 no other mans ſute, will 
3 or 
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er command the ſame : Of ſuch as put themſelves into the 
Exchequer, upon any confeſſion made againſt themſelves : 
Of ſuch, to whom the Prince joyntly hath given any farme 
or like thing, that where one of them dyeth without an 
heire, the other may ſucceed him: Of Treaſure found, that 
the Exchequer be made acquainted with it ; and that if it 
be found in a publick place, halfe goeth tothe Exchequer, 
the other to the finder: but if it be in a private place, then 
halfe to the Lord of the ſoyle, and the other to the finder: 
Of proviſion for Corne, and ſuch other like: Of Tribute, 
which was an ordinary payment: Of impoſition and ſu- 
per · impoſitions, which were payments laid uponthe ſub- 
ject above ordinarie taxe, for ſome preſent neceſſity, to 
which charges, the ordinary taxe doth not ſuffice; which 
was not to be done, but upon great and urgent cauſe, by a 
Councell called together, and with the content of the ſub- 
ject: Of Collectors of the Subſidies, and in what manner 
they are to be eollected and brought into the Exchequer, 
and of the puniſhment of thoſe that in the collection there- 
of extort more than is due : that it ſhall be lawfull to di- 
ain for Tribute unpaid : that ſuch acquittances as the 
xe hequer ſhall deliver unto the accomprants, ſhall be 
Fs full and finall di ſcharge: and that the Subſidie Bookes 
alt every quarter be ſent up into the Exchequer with the 
account of the Collectors, that thereby it may appear how 
much every inan hath paid or oweth unto the Exchequer: 
and that nothing may be done for the grievance of the 
pcore, or the favour of the rich: Of the Beke of accounts 
of yearly gifts that commonly Subjects preſent unto the 
Prince at New-years-tide and otherwiſe, and that they be 
divided from the accounts of the Exchequer: That no man 
be freed from the payment of Tribute: Of ſpending out 
ſuch ancient gain, and other like proviſion, as is laid up in 
the common ſtore-houſe, and making proviſion for a 
new, and compelling the ſubjects, ſuch as have plenty of 
ſuch grain, if it happen to be vinoed and muſtie, to buy the 
fame, that the whole loſſe thereof may not lyc upon the 
Ex- 
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Exchequer: What penſion ſuch Mannors as the Prince hath 
given or releaſed from payment of Subſidies ſhall give, and 
that no man be ſo hardy to beg ſuch a matter of the Prince, 
leſt the revenuesof the Exchequer be thereby diminiſhed: 
Of Manncrs that have beene tranſlated from the payment 
of one kinde of proviſion to an other, or that have beene 
in their taxation over-rated: Of Braſſe that Minerall Coun- 
tries are to yeeld, or money in lieu thereof: Of Control- 
ters, whoſe Office it was to caſt over againſuch accounts 
as were brought into the Exchequer,or to examine them 
a- new, left perhaps, there might be an errour in them. 

And ſo farre as 3 things which doe ap- 
pertain to the account of the uer, or the patrimony 
thereof, or ſuch penſions or payments, as are due unto the 
fame, Now followeth the other part of this tenth Boke, 
which conteineth the burthens, duties, or offices impoſed 
on the ſubject by the Exchequer, and what excuſe the ſub- 
ject might alleage in this behalfe. 

Burthens or duties, were either perſonall, as places of 
Honour, which were not to be continued from the father 
to the childe ; or they be Patrimoniall, which are charged 
upon mens inheritance, either for the good of the common- 
wealth, or to enrich the Exchequer againſt dangers that are 
like to enſue: which are undertooke and performed either 
by thoſe which are of neceſſity to obey that which is en- 
joyned them, or by thoſe which offer themſelves volun- 
tarily thereto, which ſeldome happeneth in petrimoniall 
charges: but in matters of Honour and perſonall ſervices, 
it many times commeth to paſſe, thet men excuſe not them- 
felves from bearing of Offices, or doing of perſonall fer. 
vices, although they have an immunitie from them. either 
by the grant of the Prince, (which is to be underſtœd of 
extraordinary ſervice only, and not of ordinary.) or by the 
benefit of the Law ; for by the Law men are many times 
upon juſt c excuſed from Perſonall ſervices, ſo it be 
not from ſuch ſervices as no man can excuſe bi 
from ; ſuch as ate Poſtings and carriages, whea the Prince 
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paſſeth by, or the Tenure of his Inheritance doe ſo require 

it, andthe erecting and repairing of Bridges, Wayes and 

Wals, the proviſion and carriage of Corne, and other like 

kinds neceſſary for the maintenance of the Princes houſe. 

Men are excuſed either generally from all kinds of ſervi- 

ces, or particularly from ſome : as all Minors, ſpecially 

ſuch as are Students in any famous Univerſity, whileſt they 

give themſelves there unto their booke, are excuſed from 

all Perſonall ſervices, but not from Patrimoniall ſervices; 

as alſo all old men of the age of ſeventy years and up- 

ward, all profeſſours of Liberall Sciences, whereby the 
common-wealth is benefited , all profeſſors of Phyſick, 

Grammar, Oratorie, or Philoſophie, ſo they be allowed by 

the Magiſtrate and ſeven skilfull men, in the profeſſion 

* Pizte aua Which they make ſhew of, and be not Supernuimerarii, or 
-nunitatis above the number ofthoſe that are to be allowed, in which 
prerogativs number are neither * Poets nor f Auditors : they are alſo 
juvantur. Cod, excuſed, which upon juſt cauſe are diſmiſſed, either out of 
de Frofeſſorib. the Army, or out of the Scholes, either for lack of health, 
* 2 = =. or that they are ſo, wounded, that they can neither ſerve in 
ptetation is Warre any longer, nor longer indure ſtudie, which are fo 
more mercifull to be underſtood , that they yeeld excuſe from Perſonall 

than the Text. ſervicesonely, and not from Prediall. ; 

r oy Thoſe things that yeeld excuſe in part, from Perſonal 
hecipſo quid ſervicesare theſe; the Renting of the Princes cuſtome, the 
Pozte immuni- baſeneſſe of the perſons tate, not fit to bear any Office of 
ratem non ha- credit, infamic, baniſhment, an amotion from a mans place 
bent, non qudd and degree, teminine ſexe, which are to undergoe ſuch Of- 
Sind -— fices onely, as are agreeable to their ſexe. Embaſſages im- 
mereantur; ſed poſed upon any by the Prince and his Councell, which bath 


qud lex def. 1mmunitic alſo of two years after their returne, if the Em- 
cit. 7 | 

i The Law hath it: Non etiam Calculatores : I. 4. De Proff. & Med. lib. io. Cod. And 
H. de Excu : Tut. i Bub M m reg (55 der- Iuęigis AE, Jax eev Aero 
naar Aiyuoty dA Seis dla rige, where the Law expouudeth Calcylatores by Javy- 
pcs, that is, ſaith Bri/on and the Gloſle, Qui Artemnumerandi decent : anſwerable ro 
that which Cujacim hach noted out of the BagiAing, Os quid em s ine ne, 
and then it may be thought, that the Law heere mzancth by Calculatores, thoſe that taught 
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baſſage were into places beyond the ſea, or into any farre 
country,notif it were into any country neere at hand. Skill 
in any manuall Art or Myſteries, to the intent that they may 
have both time to learne their Arts, and ſo become the skil- 
fuller in the ſame, and alſo have more alacrity to teach o- 
thers in their Myſterie. That care be had, that ſuch bee 
choſen to office, that be of the worthier ſort for their ver- 
tue and place, and the richeſt for their ſtate: that no man be 
choſen to office for envie, and if any be, and the ſame be 
proved, he that did chuſe him thereto is to be fined, and to 
pay the expences of the ſute, unleſſe he which is choſen die 
withina ſhort time after the choiſe, then his ſueceſſors are 
not bound thereto. Further, men are excuſed, if being in 
one Oſtice, they are choſen unto an other, to the intent, 
they may the better execute and performe that office they 
have in hand: Such as are Remembrancers, which make 
Bookes of what is due to the Exchequer, and what is 
brought in, Auditors, receivers, Tellers, Granarers, 
Weighers, ſuch as weigh and try ſuch gold, as is brought 
and paid into the Exchequer; Collectors, that is, ſuch as ga- 
ther up the gold that is due in the Provinces to the Exc 
quer, and ſend the ſame over into the Exchequer, who are 
in no caſe to hold the ſame longer in their hands than the 
Law allowth them, much leſſe to turne the ſame to their 
owne uſe, without great offence to the Prince and com- 
mon- wealth: the like is for a Crowne of gold, that is, of 
ſuch gold that is put in Crownes, and offered to the Prince 
upon any publick gratulation, or any exployte that hath 
beene happily atchieved. FINS | . 520 
Juſtices of Peace, which are diftributed by countries, for 
the more quiet and peaceable government of the ſame, 
whoſe care was to ſeeke out theeves and malefactors, and 
to foreſee that the country - people did make no mutiny, by 
reaſon of the Taxes and Subſidies: that were levied upon 
them : that for gold, there might be paid ſibrer; and again, 
ſilver for gold into the Exchequer, fo that the value there- 
of were made equall. Uſurers, although they have no poſ- 
—— 8 ſeſſions, 
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ſeſſions, yet they are no leſſe bound to all Patrimoniall or 
Prediall charges, than if themſelves had Lands and Heredi- 
taments, although, for their infamie , they are excluded 
from all perſonall charges that are of credit. 


SECT, 4. 
The eArgument of the 11. Books of the Code. 


7 He eleventh Bœke proceedeth in the enumeration of 
other vocations, that are exempted in perſonall ſervices 
of the common - wealth, beſides thoſe that have beene na- 
med in the tenth Bake : as Maſters of ſhips and Mariners, 
which ler ved to bring in any Merchandiſe or proviſion for 
the Princes houſhold, out of forreine Countries into the 
Princes ſtore-houſe ; yea, although they were private mens 
ſhips, which were imployed to that ſervice, ſo that if a 
private mans ſhip were laden with any publick proviſion, 
there could not any other private burthen be impoſed up- 
on him ⁊ for that, if the 1 e by ſhipwrack, by rea- 
ſon of the private burthen that is put therein above the 
publiek charge, then he is to anſwer the loſſe thereof unto 
the Exchequer, otherwiſe than in the caſe of private men, 
who are themſelves to bear the loſſe of thoſe things which 
are exported or imported; neither can they make gain of 
ivat mens ſhipwrack, or of thoſe things whichare caft out 
into the ſea, to eaſe the lading of the ſhip, but are bound to 
reſtore it tothe owner, under pain of confiſcation of their 
s by tbe Temporall La, & excommunication of their 
perſons by the Eccleſiaſticall Magiſtrate. Adde to this, My- 
ners or Metallers, & the 1 s of the ſame;gatherers 
of Muskles & other like ſhel-fiſh, with whoſe blond, either 
Purple is mad, or out of which Pearles are taken : which 
colour Princes onely might ule, as alſo velvet and cloth of 
pla; heithdr: was it for any manſ under the degree 
of the Prince) to wear the fame, ſaving onely women in 
ſome ſort; far that ſuch ornaments are fitter for women 
chan men, Joyne to theſe Monetaries, which ſerved to 
2101 | coyne 
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coyne aver Wain-men or Car-men,which with their 
owne cattell carried or conveyed things, which belonged 
to the Princes Treaſurie. The like priviledge had they 
which made Armour for the Princes Armorie, as Spears, 
Breſt-plates, Darts,and ſuch like ; or made Bridles,Girdles 
ſtudded with pearle or precious ſtone unto the Court, for 
the Kings houſhold, who onely were allowed to wear the 
ſame. Such as had the care and government of any Cor. 
porations, as the Princes Bakers, Vintners, Paper-ſellers, 
Money-changers, profeſfours of Liberall Sciences, ſpeci- 
ally in Rome, and (onftantinople, which after the ſeate of 
the Empire was tranſlated thither, had all the priviledges 
of old Rome, ſaving the Eccleſiaſticall primacie, for which, · Nullius rei in 
notwithſtanding there was long diſſenſion bet weene the diga, as Patrici- 
two Cities. us hathit. In the 
Next after Rome and (onftantimople, * Berytm a chiefe Perburt dayes 
Citic of Syrophenicia had great priviledges, for the famous —— 
Univerſitic which was inthe ſame, and ſuch Provinces or the/tudy of the 
Countries as ſerved the ſame, or any of them, with yearly Law, and # 
proviſion of Corne, Oyle, Beefe, Mutton, Porke, and ſuch *herefore j 
other like victuall: which proviſion was tobe diſtributed * | Ax 1 
among the pore and impotent of the cities, and not to be 88. 
iven to ſtout and valiant beggers, which are able to get bibus, aud cal- 
their living with their owne hands, and therefore were to led Pulcherri- 
be compelled to worke. The Aldermen or Governours of ma Civitas, & 
Eities, for that they are imployed 1n matters of greater n 
ſervices, yet none of them were to be called to any office geſt 8 Hec 3 
before he had beene even with the common- wealth, if autem. And 
happely any of them were in debt to it; neither ere they for this cauſe 
or any ol them exeuſed more than from perſonall ferviceg, dupf: 4 2 
for in prediall duties, they paid every one according to his _ = 
rate. But as for Enterlude-players and houſes of baudery, urbem Metro- 
they had no exemption at all, but paid double charges to politano nomi- 
the reſt, Of Huſband- men, ſomeare ſervants, as Copy- ne ac dignitate 
holders, others are free, as Free- beider Vile etw Bo De The 
ſanding themſelves are, as it were, bound unto the ſoyle, _ == 4 
and are rated in the Subſidie CY to their Acres; ** Lunic. libs 1 1 
3 2 i 
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if they have no Land, then according to the head or num-. 
ber of their houſhold which notwithſtanding, at this day 
is taken away ;and theſe, as well pay rent to the owners of 
the ground ( whereinnotwithſtanding,.the Landlord can- 
not exact of them, or charge them above that which hath 
beene covenanted betweene them) as Tribute, and Head- 
Glver to the common-»wealth : for the declining of which, 
and avoiding of neceſſary ſervices of the common-wealth, 
as no man can put himſelfe under the patronage of any 
Noble man, ſo alſo they cannot be called from this ſervice 
of the common-wealth,to any other. Country- men, ſuch as 
were addicted to the ground they tilled , although the 
ground were their owne, yet could they not ſell it to any 
man, but to him that was of the mother-village wherein 
himſelfe was. A Mother - village was that, whence all the 
villages round about were derived, Although all ſuch huſ- 
bandmen as dwell in any village, are to pay Subſidie for 
ſuch gods as they poſſeſſe, or ſuch lands as they hold; yet 
one neighbour is not to be diſquieted or arreſted for an o- 
ther mans due : for that it is a thing unlawfull to trouble 
one for another, or not to ceſſe men indifferently, accordin g 
to the value of their lands, and the worth of their gods. 
And therefore, the Rownns in rating of matters of taxes, 
had firſt Ceſſers which rated men according to that which 
they thought their ſtate to be: then had they Levellers or 
Surveyors, who conſidered the rate ſet downe, mended 
it, and made it even, caſing ſuch perſons or grounds ag 
were over-rated, and charging more deepely. ſuch others 
as were overlightly taxed, procuring that ſuch grounds as 
were waſte and barren; ſhould be brought to tillage, and 
that the barren ſhould be joyned with the fruitfull, that by 
ſuch meanes the Prince might receive ſubſidie out of both: 
March · grounds, and ſuch as lie in the bounds of any k ing 
dome, ſerve for the maintenance of ſuch Garriſons as are 
there placed for the defence of the Marches, and ſuch as 
bold the ſaid lands, are to pay a yeerely proviſion or pen- 
ſion for the ſame ; as alſo the Princes paſtures, ds, and 
5 forreſts, 
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forreſts, which are let our 1 a certain yeerely rent, ei- 
ther for a certain time, or in fee farme for ever, which in 
reſpect they pay an ordinary payment to the Prince, either 
in money, or in proviſion, are diſcharged from all other or- 
dinary and extraordinary burthens. Publick things are thoſe: 
which appertain to the Exchequer, or to the Church, 
which may in like ſort be rented out for a ſeaſon, or for e- 
ver, as the poſſeſſion of the Exchequer may, ſo it be done 
to the certain benefit of the Church, and under ſuch ſolem- 
nities, as in this caſe are required, otherwiſe it cannot be 
let out but for 30. years, or for three lives. Fee · farme is, 
when lands and tenements, or other hereditaments, are let 
out for ever, under a certain yearly rent, in reacknowledge- 
ment of the 8 thereof, belonging ſtill to the firſt 
Lord, whereby both the right and poſſeſſion paſſeth to the 
for mer in fes. ; 5 


SECT. 5. 
The Matter of the 1 2. Booke of the Code. 


'THec third and laſt of theſe Bookes, treateth of the ho- 
nours that the Exchequer giveth ; of which the firſt and 
chiefeſt was the Pretorfhip, which anciently was a: great 
dignity, but after became an idle name onely, and a burthen 
to the Senators, as in which at their owne charges they 
were to ſet out playes and-ſhewes, and gave unto the Em- 
perour, in conſideration of his or their Site land, a certain; 
quantity of gold called Jurum glebate, or if they had no 
glebe land, then offered they to the Emperour an other 
peece of gold; called Follis aurea, both which afterward: 
were taken away. Next was the Conſulſhip, which was 
not to be ſought by ambition, or by ſcattering. money a- 
mong the people, but by cleere ſuffrages and deſert : After 
the Conſulſhip came in place the Conſtable, or Maſter of 
the Souldiers, and thoſe which were called Patricii,for that 
their fathers had beene Senators, whoſe place under Au- 
guſtus was equall to the Conſuls, although they were in no 
G 3 office 
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office and function of the common wealth; and the other is 
not ſo much an adminiſtration as a dignity, as the Senator- 
ſhip anciently was, into the which who that were admit- 
ted, were accounted as Parents to the Prince, and Fathers 
to their Countrey : Fourthly in place were the Princes 
Chamberlaines, who were adorned with ſundry privi- 
ledges, and had the title of honour : Fiftly followed the 
Treaſurer, who was Maſter of all the receipts and Treaſure 
of the Prince, publick or private, and of all ſuch officers as 
were underneath him: Then the Prenotary, chief Notary or 
Scribe of the Court, who was called Primiceriuu. L To this 
purpoſe note, that the Ancients for want of thoſe more pro- 
per materials, which Experience hath diſcovered to our 
times, were wont to write in waxen Tables, as may be ob- 
ſerved out of the Fwuniars Plinie in an Epiſtle to Tacitus. 
Note alſo, that upon occaſion given for inrolling of their 
names, who bare any office or dignity, the uſe was, to ſet 
the higheſt degrees in prima cerà, in the firſt place of the 
Table, from hence they were called Primicerii: therefore 
hee that is chiefe of any dignity or office, may be called 
Primicerius according to that of Phaverinus : Tewymie®: 
5 hr gebe © N, the firſt of any * order: hence it 
is, that we finde in Codin, Primicerios Aula, Lectorum, Ba- 
era, &c. and for this cauſe, the Law heere calleth the 
chiefe Notaric Primicerium. ] After him that was firſt 
Secretaric, there was an other, called Secundoceri as, the ſe- 
cond Secretarie, and after them, other Clerks of the Coun- 
cell, who were not all in one degree, but ſome were firſt, 
ſome were ſecond, and ſo in order, as their perſon, place, 
and time did require: Over whom was the Maſter of the 
Rolles, wo now is called Chancellour, & ſuch as were of 
the Princes privie Councell, or Aſſeſſors of his privie con- 
ſiſtorie, wherein he heareth Embaſſages, and debateth the 
greateſt affaires of the State, and other weightie matters. 
The preſident or Tribune of the Shadles, where young men 
were traytied up to teats of Armes. The Martials or Preſi- 
dents of Militarie affaires: the Phyſicians of the — 
| | doc. 
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body, Conſt ant ine in old time honoured with the title of 
Earles, as he did the reſt of his chiefe officers,but now they 
are without the dignitie of that title: The Earles of the 
Countries who governed the Provinces or Shires whereof 
they were Earles: Profeſſors of Law, and other ſciences 

twentie years together, deſerved by the Law to be made 
Earles. The Porters of the Court, and the Princes watch,, 
which watched nightly for the defence of his body, the 
guard or protectors of the Princes body, & their Captain, 
amongſt whom the chiefe were the Standerd- bearers, 4s in 
whom the Prince repoſed moſt truſt, and uſed them chiefly 
in all matters of danger. Next unto the Chancellour , or 

Maſter of the Rolls, were the Clerks, and others that ſer- 
ved in the Rolls,in which the decrees andreſctipts of the 
Prince, the Supplications of the ſubject, and the orders 
thereupon ſet downe are recorded, laid up,and kept,as the 
Rolls of Remembrances, of Epiſtles, Libels, Ordinances, 

Gifts given by the Prince, and ſuch like: - beſides ſuch as 
ſerve the Prince, not in matters of learning, or warre, or the 
pen, or other like places above named, but in actions of 
the common · wealth, and in publick offices either of peace 
or warre, and their Preſidents or Governours ,- among 
whom are Poſt maſters, to whom the care of the publick 

courſe doth appertoin i the Freaſurer of the Chamber; who 
hath the keeping of the privie purſe, andi ſuch things as 
come to the Prince by the way of gift zthe Maſter of the * They are tał- 
horſe, his Queries and riders; the ycoman of the Styrrop, . in f - Title 
and the Princes fotmen; the * Caſtellians or officers of g 
the houſhold which were part of the Princes family, ap. & Minift. lib. 
pointed ſor the inward ſervicesof the Prince in the Come, 12. And theſe 
as his Taſters, Butlers, Wayrers, Chamberers ; and ſuch were Pars Rc: 
other; and their Governours, Harbingers, which upon _ — 1 
remove: provide for the Princes lodgings; all which had nidderiis "OP 
fundry priviledges and immunities, for that chey were all "ohne qa v4 
HH} 717010 COS SNEO . . ee enen: bus, in aula 
caſtris devota, ut Hræguſfatotesꝰ Pincernæ, Veſtitores, Piſtotss & ec Cujacius hie, & Wee - 
ſenbec · in Oeconom. Juris pag, 22 5. r tenor 


accounted 


Concerning 


dheſe, ſee Pau- 
ciroll, upon the 
Notitia Impe- 
rii. The Au- 
thour whereof 


(Mirian 4 


Scot, if it be 
as Cujacius 
faith) recko- 
neth nomore 


then tenne 


Schooles , but 
the Emperour 
maketh mentt- 
on of eleven. 
Cod, de Lo- 
cat. & Cond- 


I. fin. 


* 


48 A view of the (vile 
+ Schooles in 
the Code are 
Corpora five 
ordines offici- 
alium, hoc eſt, 
eorum qui mu- 
nere & officio 
aliquo quod ad 
Principis Mini- 
ſterium perti- 
neret, funge- 
bantur. Prat. 


! 


accounted {as Souldiers, as alſo the eleven f Scholes for 
Henchmei, wherein ſundry youthes, under maſters ap- 
pointed for that purpoſe, were trained up, ſome in learning, 
ſome other in Militarie diſcipline, that they might be made 
fit for the ſervice of the Prince and common- wealth, and 
had for their better education an az»ual allowance of the 
Prince; and from thence when they were ſufficiently in- 
ſtructed, or trayned up, were ſent out to ſuch ſervices as 
they were fit for. 

Of ſuch as were attendants about the Prince, and were 
imployed in his ſervice, the chiefeſt of all were the Sena- 
tors, and therefore are called in the Law. the Companions 
of the Priuce, and have all the priviledges that Souldiers 
have: The ſecond order was of them that were Knight ri- 
ders which either did, or might ſerve in warre : In the 
third ranke were ſuch as were in dignity. All may be com- 
pelled to ſerve in warre, which have neither juſt excuſe, 
nor exemption, nor have any leave of the Captain to be 
abſent, unleſſe they be Merchant men, or be indebted unto 
the common wealth, or obnoxious to the La, for any 
crime they have committed. 

Under the title of Militarie diſcipline is declared, how 
men are to be trayned up to the 4 of warre, what 
oath is to be taken of ſuch as are preſt to be Souldiers, how 
they ate to be diſtributed: into bands, what uſe or benefit 
the common- wealth hath by them; what is their office, 
and how they are to be muſtered, or elſe tranſlated from 
one degree to an other, how they are to be judged, if they 
offend, what priviledges belong unto them what ſtipend or 
wages is due unto themʒas allowance of Corn, & the baking 
ofthe ſame into bisket, which was a kind of bread twice ba. 
ked for the better durance of it. & the carriage therof from 
place to place, ſo often as they hapned to remove; their li- 
very or apparell, & the times of the delivery of the fame, 


or money in ſteed thereof; lodging, and proviſion of ſalted 


meat the longer to endure: how long Souldiers may be ab- 
ſent from the campe, and who ĩs to give them leave for ab- 
mM lence, 


— 


—_— 


—_—, 
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ſence, and what is the puniſhment of them, that without juſt 
cauſe be longer abſent from the Army, than they have leave. 
Of young fouldiers, and of their trayning up ; of old ſoul- 
diers, and of their ne oat Proviſion for keeping ſafe 
the dea coaſt, and ordinary high wayes of the Countrie, that 
ſuch as journey — paſſe free without hurt or dammage : 
of runagates out of the Army, and ſuch as conceale them, 
and of either of their puniſhments : of the ſonnes of ſuch 
officers as have died in the warre, and of their preferment, 
if any be fit for it, that they ſucceed in their fathers office, 
or rome : Of the Sergeant Major, the Clarke of the band, 
and other ſuch officers of the Campe, and of their office, re- 
ward, and puniſhment : Of places diſpoſed of, for publick 
poaſts, and carriages in high beaten wayes, and other by 
wayes on neceſſity, and how the ſame and the Cattle are to 
be uſed, that is, that they benot driven forward with ſtaves 
or clubs, but with whips onely: and that no poaſt-horſe, 
or carriage be taken, but for publick uſe of poaſt · letters; to 
whom they are to be granted, and for what time: Of the 
Apparitors, Sergeants, Sumners, or Baylifes : Of ſundry 
great officers, and of their Scribes, and Regiſters, and of 
their trials: Of the fees of Advocates, and of the extortion - 
of Apparitors. And this is the ſumme of thoſe things which 
are ſpecially conteined in the Code, beſides other things 
which it hath, common with the Digeſt ; the knowledge 
whereof at this day, is not ſo neceflary for the Civilian(who 
in this age hath little uſe thereof ) as it is expedient for 
—— of State, and ſuch as are called to place in 
Court, who may there-· out marke many things to direct 
them in their place, as the variety of thoſe things which axe 
herein handled doth very well ſhew. | 


H CHAP. z. 


56 A view of the Civile 


CH AP. III. 
SEC I, . 


What the eAuthenticks are, and why they are ſo called. 


ne third Volume of the Law is called the Authen- 
ticks, of the Greek word 4v3wr&y, either becauſe 
hey have authority in themſelves, as proceeding 
from the Emperors one mouth, or that they are originals 

— to other writings, that are tranſcribed out of them. 

The Authenticks therefore, are a Volume of new Con- 
ſtitutions, ſet out by Jaſtinian the Emperor after the Code, 
and brought into the body of the Law under one Boke. 

In the Authenticks, is not that order obſerved in the diſ- 
poſition of the Lawes, as is either inthe Digeſt, or the 
Code, but as occaſion was offered of any doubt, whereinthe 

„ In the La. Princes reſolution was neceflary to every thing, ſo it is 
tine tranſlati. ſet downe without any other methode or forme. 

ou, for the The whole Volume is divided into * 9. Collations,Con- 
Greeke text ſtitutions, or Sections; and they again into 168. Novels, 
258 which alſo are diſtributed into certaine Chapters. 

= S Hed + Novels, becauſe the 

on into Colla- ey were called f Novels, becauſe they were new 
tions. Lawes, compared to the Lawes of the Digeſt, or the 
1 gd noviſi- Code. | 

me Of theſe Conſtitutions, ſome were generall, and did con- 
cerne all, who had like cauſe of doubtʒſome other were pri- 


Fe ut po 
Cod. Fufltn, 


Repetite Pre. vate, and did concerne only the place or perſons, they were 
tefioni : and Writ for, which I will overpaſſe with ſilence. 

therefore the 

Greeke calleth them yea ? wer 73y xwNee : fo likewiſe the conſtitutions of the Empe- 
rours, which were newly publiſhed after the Baorang,were called the Novels of Leo, Ni- 
repborus, Michael. Cc. 


SEC. z. 


— — — — 
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SECT. 2. 
The ſamme of the firſt (ollation. 


E the generall,the firſt title and firſt Novell of the firſt 
Collation is, that Heires, Feoffees, Executors, Admi- 

niſtrators, and their Succeſſors, ſhall fulfill the Will of the 
deceaſed, and within one yeare after his deceaſe, ſhall pay 
his Legacies and Bequeſts: and if they be once ſued for it, 
they ſhall forthwith pay that which is due upon the Will, 
(deducting onely a fourth part, which is due unto the heire 
by the Law Falcidia) or elſe, to loſe ſuch bequeſts, as them- 
ſelves have in the Will. 

That it ſhall not be lawfull for a Widow, comming to 
a fecond marriage, after her firſt husband is dead, to ſe- 
queſter one of her children from the reſt, upon whom ſhee 
will beſtow ſuch things, as her firſt husband gave her be- 
fore marriage, but that the benefit thereofſhall be common 
to themall : Neither that ſhee convey it over to her ſecond 
husband, or his children, and ſo defraud her firſt husbands 
children. And that a man in like ſort ſurviving his wife, 
ſhall doe the like toward his firſt wives children, as con- 
2 ſuch Dowry as the firſt wife brought to her huſ- 

nd. 

Ot Suerties and Warranties, that the Creditors ſhall firſt 
ſue their Debtors, and take execution againſt their gods, 


and finding them not payable, ſhall then take their remedy 


againſt the Suerties. 

Of Monkes, that they build no Monaſteries, but with 
the leave of the Biſhop, who is there with prayer toꝰ lay 
the firſt Kone : And that the Biſhop ſhall appoint ſuch an 
Abbot over the Monkes, as in vertue and in merit excels 


ons, and change of life, and who is to ſucceed them in their 


s and inheritance. 
Of Biſhops and Clerks, that is, that Biſhops and Elerks 


be of god fame, of competent learning, and age, and that 
H 2 they 


— 


— 


But the Emp &- 


rour make 


the reſt : And beſides of their habit, converſation, profeſſi- thus 3 
Law : None 
ſhall preſume 


to erect a 


Church or) 
Monaſter ie till 
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the Biſhop of they be ordeined and promoted without Simonie, or bribe- 
the place, belo- rie, or the injury of the preſent Incumbent: And that there 


ved of God, he a ſet number of Clerkes in every Church, leſt the Church 


— onal and Pariſhioners thereby be over-charged. 


ted with it, 

ſhall come, and lift up Ns hands to heaven, and conſecrate the place to God by prayer ; 
IlnZdunv©r e auma T0 © uit ovjubonoy owTHelays ( 02u% ꝗ + apoowwynrey x; N- 
guy erg avegy : and there erect the Symbole of our S vation, wee meane, the venera- 
ble and truely pretious Rood. In Auth. De Monach, & Hudigitur.Colt. 1. See allo No- 
vell. 123. & 131. And the like is commanded in the BL Toy 3 of BAN . 
voy Moregie lv ae99 14AGy d pan + omornony 7 my Trauęe my y: Yet that this 

Ceremony of laying the firſt ſtone, ha th beene of ancient uſe in the Greeke Church, 
may be ſeryed out of their Euchologue, where it is ſaid, that the Biſhop, after ſome 

other Rites performed, aus 2 Tt) br e © TS £1000 FNYVUER MENNES JUTIAGHEROY Nhe: 

Thy &ugiv 4 vu zy dle vm. art A dy AN Nera I) ure 

eawesy, eres als id\ aus yepot Timo dv10v & TH) Hive, y. EXtertont duTHyy 

&c+ x, src Gt Ty vimm eme dexorm : ſtanding in the place where the holy 
Altar thall be ſer, faith a prayer, which being ended, he giveth the [te Miſſ#e/#, and then 
taketh up one of the ſtones, and having cut a Croſſe upon it, himſelfe with his owne 
hands layeth it upon the Ground-worke, then heepronounceth the EdzueAiwon d u 
gcc. and lo the work-men begin the building. That which followerth in the Euchologue, 
diſcovereth the forme and manner of ſeu ing up the Crucifixe, which the Lavr calteth 
ewvegriyoy : the Reader may ſee eis q. þ of the Euchologue, The like 
Ceremonies are uſed in the Latine Church at this day, as may bee ſcene in their 
Pontificale, page the 281. cf that which Clement che 8. ſet out at Rome, in the yeare 
1567. * p 


SECT. z. 
What is contemed in the ſecond ( ollation, 


He fecond Collation treateth of the Churches State, 

that the landsof the Church be neither fold; aliencd; 

5 away, (but upon e vor that they be let 

ro farme for a time, or upon other juſt cauſe) no not with 
the Prince himſelte, unleſſe the change be as god, or better, 

R than that which hee receiverh from the Chureh: and if any 
697942! man preſame contrary to thisforme , to-change with the 
Church, hee ſhall lofe- both the thing he changed and the 

thing he would have changed for it, and bothof them ſhatl 
remaine in the right of the Church: And that no man give 

er change a barren peece ot ground with the Church. 


That 
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That Jadges and Rulers of Provinces bee made with- 
out gifts: of their office, power, authoritie, and ſtipend. 
and that they ſweare, they ſhall ſo ſincerely and uprightly 
exeeute their office, as knowing they ſhall give an account 
thereof to God and the King; which oath they ſhall un- 
dergoe before the Biſhop of the place, andthe chiefe men of 
thar Province,whither they are ſent to be Judges or Gover- 
nours. N 

Of the Maſters of Requeſts, and their office, which offer 
to the Prince futers Petitions, and report them back from 
the Prince unto the Judges. 

Ot wicked and ince ſtuous Marriages, and that ſuch as 
marrie wirhin thoſe degrees, forfeit all that they have un- x | 
to the Exchequer, for that when they might make lawfull | 
marriages , they rather chuſe to make unlawfull marri- 
ages. | 


SECT. 4. 
The Argument of the third Collation. 


Tie third Collation conteineth matter againſt Bawdes, 
that they be not ſuffered in any place of the Roman Em- 
pire, that being once warned to forbeare their wicked pro- 
feſſion, if they offend therein again, they die the death there- 
fore. If any man let any houſe toa bawd, knowing him to 
be a bawd, that he ſhall forfeit * x. li. to the Prince, and his + gcier ſe de- 
houſe fhall be in danger to be confifcated. cem librarum 
Of Maiors and Governors of Cities, that ſuch be choſen uri ſifinere 
that be honeft people, and men of credit, and that no man uf Te 1% & &r- 
the Citic being thereto choſen, refuſe the ſame, and that ſuch fila ga. 
as are thereto choſen, ſhall fwearethey will proceede in eve- bitationem, In 
ry matter, aceording to Law and Conſcience. Auth. De Le- 
That there be a certaine number of Clerkes in every mnibus. S Sau- 
Church, and that it be neither diminiſhed, nor increaſed, and π˙ col. 3. 
therefore that there be a tranſlation of thoſe that abound in 
one Church, into an other Church that wametb. 
The precepts which Princes gave to Rulers of Provin- 
H 3 ces, 


* Auxiliabun- 
tur autem tibi 
4d boc etiam 
Deo amabi les 
Eccle farum de- 
fenſores De 
Mand. Princip. 
S Neque autem 
bomieid. 
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ces, were theſe in effect: that wheras themſelves were freely 
choſen thereunro,they ſhould indue ſort andorder goe into 
their Provinces, that they ſhould keepe their hands pure 
from bribes,that they ſhould carefully looke unto the Reve. 
nues of the Exchequer,and the peace and quiet cſtate of the 
Province, tepreſſe outrages and rebellions, procure that 
cauſes be ended with all indifferencie, and ordinary charges: | 
to foreſee, that neither themſelves, nor any of their officers, 
or under-miniſters, doe injurie to the people, and ſo thoſe 
that ought to helpe them, ſhould hurt them : To provide 
that the people want not neceſſary ſuſtenance,and keepe the | 
Walls of the Citie in reparation: that they puniſh offences 
according to the Law, without reſpe& to any mans privi- - | 
ledge, neither admit any excuſe in the examining or corre- | 
Ring of the lame, ſave innocencie onely : that they keepe 

their Officers in order: that they admit to their Counſel 
{uch as are god men, & are milde towards ſuch as are you 


and ſharpe towards ſuch as are evill : that they affor not 


Protections to every man, neither to any one longer then 
it is fit and convenient it ſhould be: that where they re- 
move, they vexe not the Countrey · men with more carria- 
ges then is needfull: that they ſuffer not. Churches, and o- 
ther like holy places, to be a Sanctuarie to murtherers, and 
other ſuch like wicked men: that they ſuffer not Lands to 
be ſold without fine made to the Exchequer: that they re- 
gard not Letters or reſeripts, contrary to Law, and againſt 
the weale publick, unleſſe they be ſeconded: that they ſuf- 
fer not the Province to be diſquieted under pretence of Re- 
ligion, hereſie, or ſchiſme,but if there be any Canonicall or 
ordinary thing to be done, they adviſe thereabout with the 
* Biſhop : that they doe not confiſcate the gods of ſuch as 
are condemned : that they patronize no man unjuſtly : that 
no man ſet his Armes or Cogniſance upon an other mans 
Lands: neither that any carrie any weapon, unleſſe he be a 
Souldier, 
What is an hereditary portion, and how children are 
to ſucceed : of ſuch as deny their one hand- writing, and 
| *how 


. EG. A AE ar as 
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* Condemnati- 


* how they are tobe puniſhed, as well in perſonall as in reall 4 
actions: and that ſuch deniers after their deniall be not ad- — 2 
mitted to other exceptions: and the taking away the thing #7 #770que caſt 
in controverſie from him, which denied the truc owner to Veri ſancimis. 


De Trient. & 
be Lord thereof. | ſemiſ.. $ Stu- 


dium vers, 


SECT. 5. 
What is comprebended inthe fourth { oftation. 


12 fourth Collation handleth matters of Marriage, and 

that marriage is made onely by conſent, without either 

lying together, or inſtruments of dowrie : Of women that 

marrie againe within the yeare of mourning,which by Law 

in ſundry ſorts was puniſhed, for confuſion of their iſſue: 

that there be an equall proportion in the Dowrie, and the 8 

e, Of Divorce and ſeparation of marriages, and for 

what cauſes, by conſent, for impotencie, for adulterie: and 

that Noble women, which after the death of their firſt huſ- 

band, being noble perſonages, marry to inferiour men, ſhall 

loſe the dignity of their firſt husband, and follow the con- 

_— of their ſecond * 13 72 
Of Appeales, and within what time a man may appeale, . 

andfrom whom, andre whom the appeaſe is to.be made. fngulo ſolide 
That none which lends money to husband-man, take annuam pre- 

his land to morgage, and F how much uſury . money a man fare. Ne quis 

may take of a husbandman. . 822228 
Or her that was brought to bed thexleventh moneth,af- N 

ter her husbands deceaſe, and that ſuch as are borne in the The Gloſſe 
inniug of the ſame moneth, are to be accounted for le- clateth a mar- 


gitimate, but ſuch as are borne in the end thereof, are to be u. 8 
holden for baſtards. way 69 this 


| 2. 1 6 dow in Paris 
that was delivered of a childe the n 47moneth, after her busbands deceaſe, nevertheleſſe 


the good repure which. wes, generally, conceived of this. womans continencie, prevailed 


ſo much againſt the letterof th Law, tha the reverend Judges awarded the caſe of child- 
birth to be cxtraortinary / the woman to be chaſte; and the childe legitimate: Hec tamen 


in exemplum trahi ſacile non oporter,as the Gloſſe there concludeth. 


56 l vier of the Cwile 
Of inſtruments and their credit, and that in every inſtru. 
ment there be Protocols left, that is, ſignes and notes of the 
time when ſuch a contract was made, and who was notarie 
* Ae v 


297 =" and witneſſes to the ſame, and that after it be written faire, 
— and ingroſſed in a lidger or faire * mwndwm Boe 


S ECT. 6. 
What i compriſed in the fifth Collation. 


T He fifth Collation forbiddeth the alienation or ſelling a- 

way of the immoveable poſſeſſions of the Church, un- 
leſſe it be done under certaine ſolemnities, and then onely 
when the moveable gods are not ſufficient to pay the debts 
of the Churth or holy place. 

Further, it provideth that the name of the Prince for the 
time being, be put in all inſtruments, and the day and yeare 
when the inſtrument was'made. | 

That the Oath of the deceaſed, as concerningthe quanti- 
tie of his gods, ſo farreas it toucheth the diviſion of the 
ſame among his children, be holden for god, but thee it be 
in no ſort prejudiciall to the creditors. 

Of women tumblers, and ſuch other of like ſort, which 
with the feats of their body, maintaine themſelves, that no 
oath or ſuertie be taken of them, that will not leave that 
kind of life, ſince ſuch oath is againſt god manners, and is 
of no value in Law. 

That ſuch gifts as are given by private men to their 

Prince, need no record, but are god without enrolling of 


ces to private men. 

That no perſon, thing, or e of an other man be areſted 
for an other mans debt, which they now call repriſals, and 
that he which is hurt by ſuch repriſals, ſhall recover the 

foure double of the beg e c hath ſuffered thereby, 

and that one man be not beaten or ſtricken for another. 
That he that cals a man into law out of his Territorie, or 
Province where he dwelleth, ſhall enter caution, if he ob- 
| tcIne 


- 


chem; and in like ſort ſuch things as are given by the Prin- 
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teine not in the ſute againſt him, hee ſhall pay him ſo much 
as the Judge of the Court ſhall condemne him in. And that 
he who hath given his oath in Judgement, ſhall pay the 
whole coſts ot the ſute, but after ſhall be admitted to pro- 
ſecute the ſame if he will, ſo that he put in ſuerties to per- 
forme it. 

That ſuch women as are unindowed ſhall have the fourth 
part of their husbands ſubſtance, after his death, and in like 
ſort the man in the womans, if the man or woman that ſur- 
viveth be pare. % 

That Churches or Religious perſons may change grounds 
one with an other: for that one priviledged perſons right 
ceaſeth 3 an other, that is in like ſort priviledged. 

That ſuch changes ot Mannors, Lands, Tenements, and 
Hereditaments, as are made by Church- men to the Prince, 


be not fained matters, and ſo by the Prince come to other 


mens hands, who have ſet on the Prince to make this change, 
and that the change be made to the Princes houſe onely, and 
if the Prince, aſter convey or confer the ſame upon any pri- 
vate man, it ſhall be lawfall for the Church to reenter upon 
the ſame again, and to repoſſeſle it as in her former right. 

That in greater Churches, Clerks may pay ſomething 
= 1 firſt admittance, but in leſſer Churches it is not 

awtull. | ; 

That ſuch as build, found, or endow Churches (which 
muſt goe before the reſt ) doe the ſame by the authoritie of 
the Biſhop;and that ſuch as are called Patrons, may. preſent 
their Clerks unto the Biſhop, but that they cannot make or 
ordaine Clerks thereinthemſelves. 

That the facred myſteries or miniſteries be not done in 
private houſes, but bee celebrated in publick places, leſt 
thereby things be done contrary to the, Catholick and Apo- 
ſtolick faith;unleſſe they call to the celebrating of the ſame, 
ſuch Clerks, of whoſe faith & conformitie there is no doubt 
made, or thoſe who are deputed thereto by the god will of 
the Biſnop. But places to pray in, every man may have in 
his owne houſe ; if any * be done to the — 

the 
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the houſe wherein theſe things are done, ſhall be confiſca- 
ted, and themſelves ſhall be puniſhed at the diſcretion of 
the Prince. 

That neither ſuch as be dead, nor the Corſe or Funerall 
of them be injured by the creditors, but that they be buried 
in peace. | 

That womens Joyntures be not ſold, or made away, no 
not even with their owne conſent, 

In what place, umber,torme, maner, and order the Prin- 
ces Councell is to fit, and come together. 

That hee that is convented in judgement, if hee wilfully 
abſent himſelfe, may be condemned after iſſue is joyned. 

That no man build a Chappell or Oratorie in his houſe, 
without the leave of the Biſhop, and before hee conlecrate 
the place by prayer, and ſet up the Croſſe there, and make 
Proceſſion in the place; and that before he build it, he allot 
out lands neceſſaric for the maintenance of the ſame, and 
thoſe that ſhall attend on Gods ſervice in the place: and that 
Biſhops be not non-reſidents in their Churches. 

That all obey the Princes Judges, whether the cauſe bee 
Civile or Criminall they judge in; and that the cauſes be 
examined before them without reſpec of perſons, and in 
what ſort the Proces is to be framed againſt ſuch as be pre · 
ſent, and how againſt thoſe that be abſenx. | | | 


SECT. 7. 
What i the matter of the ſixth Collation. 


He ſixth Collation ſheweth, by what meanes children 
illegitimgte, may be made legitimate, that is, either by 
the Princes diſpenſation, or by the fathers Teſtament, or by 
making inſtruments of marriage betweene the Mother and 
Father of the children, ſo that the Mother die net before the 
perfecting of them, or that ſhee live riotauſiy with other 

mon, and ſo make her felfe unwortby to be a wife. b 
. . That Noble perſonages marrie not without inſtruments 
of Dowie, and ſuch other ſolemnities as are uſuall in this 
| behalfe, 
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behalfe, that is, that they profeſſe the ſame before the Bi- | 
ſhop, or miniſter of the place, and three or foure witneſſes ws 20 Dern 
at the leaſt, and that a remembrance thereof be left in wri- ſo Gig? 2 
ting, and kept with the Monuments of the Church ; but the — 
that it ſhall not be needfull for meaner perſons to obſerve chat he chought 
the —_ ſolemnities. a — _ E 
That ſuch as were indebted to the Teſtator, or they to yo... 
whom the Teſtator was indebted, bee not left Tun, or —.— * 
Guardians to their children; that if any ſuch be appointed for fins of this 
a Tutor, a Curator be joy ned to him to have an overſight of re ſaith 
his dealing: that Tutors or Curators are not bound by Law — — 
to let out the Minors money, but if they doe, the intereſt mtg — 
- ſhall be the Minors; and the Tutor ſhall have every year two and pefiilences: 
moneths to finde out ſufficient men, to whom he may let therefore the 
the money out to hyer, for that it is let outat his perill: that Ln None: 1 
it the Minors ſtate be great, ſo that there will be a yearely — x 
profit above his finding, the Tutor ſhall lay up the reſidue f-1lundergoe 
for a ſtock againſt he comes to age, or buy land therewith, if #/timum ſup- 
he can finde out a god bargaine,and a ſure title: but if the E. 
childes portion be ſmall, ſo that it will not find him, then the berg _ 
* 97. 
Tutor or Curator ſhali diſpoſe of the Minors ſtate, as hee flome) a man 
would dilpoſe of his owne, to which alſo hee is bound by blaſpheming, 
oath. | bio cums R 


How ſuch inſtruments as are inrolled before Judges, con- 6 4v,0uy rerfay 
cerning matters of borrowing and lending and ſuch like tn en 7, 
may have credit : how men = ſafely bargain either with yea I ws 
writing or without writing, if themſelves be ignorant men; 7a1906: Strike 


and of the compariſon of Letters, and what credit there is to . 4 
be given to an inſtrument, when the writings and witneſſes ee 3 10 


doe varie among themſelves. mah aid 
Of unchaſte people, and ſuch as riot againſt nature, whoſe ſanfike thy 
puniſhment is death. hand with a 
blow. Ardpiay- 


Of ſuch as deſpitefully, on every light trifle, ſweare by 
God, and * blaſpheme his holy name, againſt whom alſo is lan f. 4 Fe. 
provided the ſentence of death. Antiochenum. 
That the Juſtices of Peace, or other Officers to that pur. Pag. 460. edit 
poſe appointed, ſpeedily diſpateh the buſineſſe of thoſe 4. 
12 which 
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which are of their Juriſdiction: that ſuch as come as ſtran- 
gers and forreiners out of other countries, having no juſt 
cauſe of their comming, be ſent back againe with their ſub- 
Rance, to ſuch places as they came from ; but if they be 
idle vagabonds and rogues, or other like valiant beggers, 
they either drive them out of the place, or compell them to 
labour s yet evermore having regard to provide for ſuch as 
are honeſt, poore,old,fick, or impotent. 

That Clerks be firſt convented before their Ordinarie, 
and that the Ordinarie doe ſpeedily end the matter, that 
they may not be long abſent from their benefices : and that 
they be not drawne before temporall Judges, unleſſe the na- 
ture of the cauſe doe ſo require it, as that it be a meere ci- 
vile cauſe, or a criminall cauſe, belonging wholely to the 
Temporall court ; wherein, if a Clerke ſhall be found guil- 
ty, he ſhall firſt be deprived from his miniſterie, and then 
ſhall be delivered over into the Secular hands: but if the 
crime be ſolely Eccleſiaſticall, the Biſhop alone ſhall take 
knowledge thereof, and puniſh it according as the Canons 
doe require. 

That where onedicth without iſſue, leaving behind him 
brethren of the whole bloud, & brethren of the halfe bloud; 
the brethren of the whole blond have the preheminence in 
the lands and gods of the deceaſed, before the brethten of 
the halfe bloud, whether they be of the fathers ſide, or the 
mothers ſide. 

That no man make Armour, or ſell it, without the Prin- 
ces leave, unleſſe they be knives or other ſuch like ſaall 

weapons. 


S E CT. 2. 


What is the matter of the ſeventh ¶ ollatios. 


'T Hat profe by witneſſes was deviſed to that end, that 

the truth ſhould not be concealed ; and yet all are not fit 
to be witneſſes, but ſuch alone as are of honeſt name and 
fame. and are without all ſuſpition of love,hatred,or corrup- 


tion; 
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tion; and that their diſpoſitions be put in writing, that 
after the witneſſes be publiſhed , and their depoſitions be 
knowne , there be no more production of witneſſes, un- 
lefſe the partie ſweare thoſe profes came a new unto his 
knowledge. 

If Parents give profuſely to one of their children, the 
other notwithſtanding, ſhall have their lawfull portions, un- 
leſſe they be proved to be unkinde towards their parents. 

That women, albeit they be debtors or creditors,may be 
Tutors or Curators to their children; and that there is not 


an oath to be exacted of them that they will not marry a- 
gaine, ſothat they renounce their priviledge granted unto 


them per Senatis conſultum Velleian: and performe all other 
things, as other Tutors doe. 

That Governours of Provinces are not to leave their 
charges, before they are called from thence by the Prince, o- 
therwiſe they incurre the danger of Treaſon. 

That womens Dowrics have a priviledge before all other 
kinds of debt; that what Dowric a woman had in her firſt 
marriage, ſhee ſhall have the ſame in her ſecond marriage, 
neither ſhall it be lawfull for her father to diminiſh it, it it 
returne againe unto his hand. 

That a man ſhall not havethe propertie of his wives doyy- 
rie, neither a woman the property ofthat which is given her 
before marriage, but the . of either of them-ſha!l 
come unto their children, yea though they marry not again. 


SE CT. 9. 
What # compriſed in the eigth Collation. 


Ils or Teſtaments, mad in the behoœfe of children, 

ſtand geod, howſoever imperfect otherwiſe they 

are, but they are not availeable for ſtrangers (but ſtrangers 
are they which are not children) neither mattereth it whe- 
ther the Will or Teſtament be writ by the fathers hand ori- 
ly: or by ſome other body by his appointment;and as the fa» 
ther divideth the gods among the children, ſo they are to 
have their parts. 13 | Ot 


De Teſta- 


ment .imperfefF, 
S Nos igitur. 


De hæred. ab 
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Of Hereticks,and that ſuch are Hereticks, which doe re. 
fuſe to receivethe holy Communion at the Miniſters hand, 
in the Catholick Church: That Hereticks are not to be ad- 
mitted to romes and places of honour, and that women. 
Hereticks may not have ſuch priviledge as other women 
have in their Dowries. | | 

That is called marriners uſurie, that is wont to be lent to 
Marriners, or Merchant - men, ſpecially ſuchas trade by ſea; 
which kind of lending, the Law calleth paſſage- money, in 
which kinde of uſury, a man cannot goe beyond the 100, 


part. 


That Churches enjoy a 100. yards preſcription. 

That ſuch things as are litigious, during the controverſie, 
are not to be fold away. A litigious thing, is that which is in 
ſute betweene the plaintife and defendant, 

That while the ſute dependeth, there be no Letters or 
Edict procured from the Prince concerning the cauſe in 
queſtion, but that the cauſe be decided according to the ge- 
nerall Lawes in uſe. | 

That in Divorces, the children be brought up with the 
innocent partie, but at the charges of the nocent ; and that 
— be not admitted, but upon cauſes in Law ex- 

reſſed. | 
r That no woman, whoſe husband is in warfate, or other- 
wiſe abſent, ſhall marrie againe, before ſhe have certaine in- 
telligence of the death of her former husband, either from 
the Captain under whom he ſerved, or from the Governour 
of the place where he died; and it any woman marry again 
without ſuch certaine intelligence, how long ſoever other- 
wiſe her husband be abſent om her,both ſhee and he who 
married her, ſhall be puniſh} as adulterers ; and if her for- 
mer husband after ſuch marriage, returne back againe, ſhec 
ſhall returne againe to her former husband, if hee will re- 
ceive her, otherwiſe ſhee ſhall live apart from them both. 
” Ifany man beat his wife for any other cauſe, than: for 


inteflat. $ si Which he may be juſtly ſevered or divorced from her, bee 


quis autem. 


ſnall fox ſuch injurie be puniſhed. | . 
It 
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If any man conceive a jealouſie againſt his wife, as that 
ſhe uſeth any other man more farailiarly than is meete ſhee 
ſhould, let him three ſeverall times admoniſh him thereof, 
before three honeſt and ſubſtantiall men;and if after ſuch ad. 
monitton he be found to commune with her,let him be ac- 
cuſed of adultery before ſuch a Judge, who hath authority 
to correct ſuch offences. 


SECT. 10. 
What is the matter of the ninth ¶ vllation. 


T Heninth and laſt Collation conteineth matter of ſucceſſi- 
on in goods, that as long as there be any Deſcendent, ei- 
ther Male or Female, ſo long neither any Aſcendent, or any 
Collaterall can ſucceed;and that it there be no Deſcendent, 
then the Aſcendent be preferred before the Collateral, unles 
they be brethren or liſters of the whole blood, who are to 
ſucceed together with the Aſcendent; but in Aſcendents, 
thoſe are firſt called which are in thenext degree to the de- 
ceaſed, then after thoſe which are in a more remote degree: 
that in Collaterals all be equally admitted, which are in the 
ſame degree, and of the ſame Parents, whether they be male 
or female. | 
That the lands of any Church, Hoſpitall, or other like 
Religious place, be not ſold, aliened, or changed, unleſſe it be 
to the Princes houſe, or to, or with an other like Religious 
place, and that in equall neſſe and quantitie, or that it 
be for the redemption of Priſoners: and that they be not let 
out to any private man more than for 30. years, or 3. lives, 
unleſſe either the houſes be ſo ruinated, that they cannot be 
repaired'withourpreat charges of the Church, or other re- 
ligious houſes, or that it be overcharged with any debt or 
duties belonging to the Exc hequer, aud thereby there com- 
meth fmal} revenge to the Church, or Religious plate there- 
out; in every of which caſes it is lawfull to let ont the ſame 
for ever, reſerving a yearly: competent rent; and other ac» 
knowledgement of other ſovetraignty therein. , 4 
TR at 
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That che holy veſſels of the Church be not ſold away, un- 
leſſe it befor the ranſoming of Priſoners, or that the Church 
be indebrtzin which caſe, if they have more holy veſſels than 
are neceſſary for the ſervice of the Church, they may {ell 
thoſe which are ſuperfluousto any other Church that nee- 
deth them, or otherwiſe diſpoſe of them at their pleaſure 
for the benefit of the Church,or other holy place whoſe they 
are. 

Where U uric in proceſſe of time doth double the prin- 
cipall, there Uſurie for the time to come doth ceaſe, and 
thoſe particular payments which afterwards doe follow are 
reckoned in the principall. 

- What kinde of men are to be choſen Biſhops, ſuch as are 
ſound in faith, of honeſt life and converſation, and are lear- 
ned, that ſuch as chuſe them, ſweare before the choyce, they 
ſhall neither chuſe any for any reward, promiſe, friendſhip, 
or any other ſiniſter cauſe whatſoever, but for his worthi- 
neſſe and god parts onely. | 

That none be ordeined by Sy monie, and if there be, that 
both the giver, taker, and mediator thereof be puniſh-d ac- 
cording tothe Eccleſiaſticall Lawes, and they all made un- 
2 to hold or enjoy any Eccleſiaſticall living here- 
after. 

That it any at the time of any Biſhops election, object an 
thing againſt him that is to be elected, the election be ſaid, 

till prœfe be made of that which is objected by the adver- 
ſarie againſt the partie elected, ſothat he prove the ſame 
within three Moneths; and if any proceeding be tothe con- 
ſecration of the ſame Biſhop in the meane time, it is void. 

That the Biſhop after he is ordeined, may with out any 
danger of Law, give or conſecrate his goods to the uſe of 
the Church,where he is made Biſhop,and that he may give 
ſuch fees as are due to the eleQors by law or cuſtome. 

That Clerks be not compelled to undergoe perſonall fun- 
Rions, and ſervices of the common-wealth, and that they 
buſie not themſelves in ſecular affaires, and ſo thereby be 
drawn from their ſpirituall function. 

That 
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That Biſhops for no matter or cauſe be drawne before 
a temporal! Jooge, without the Kings ſpeciall commande- 
ment, and it any Judge preſume to call any without ſuch 
ſpeciall warrant, the ſame is to loſe his office, and to be ba- 
niſhed therefore. 

That no Biſhop abſent himſelfe from his Dioces with- 
out urgent occaſion, or that he be ſent for by the Prince, and 
if any doe abſent himſclfe above one yeare,that he ſhall lack 
the profit of his Biſhoprick,and be depoſed from the ſame, 
if he returne not againe within a competent time appointed 
for the ſame. 

What maner of men are to be made Clerks, ſuch as are 
learned, and are of god Religion, of honeſt life and conver- 
ſation, and are free from ſuſpition of incontinencie: that no 
Miniſter be leſſe than 35. yeares of age, and that no Deacon 
or Subdeacon be under 25. chat all Clerks and Miniſters be 
ordeined freely. 

If any build a Church, and indow the ſame, that he may 
preſent a Clerk thereto, fo that he be worthy to be admitted 
thereto:bur it he preſent an unworthy man, then it apper- 
teineth to the Biſhop to place a worthy man therein. 

If any Clerke be convicted to have ſworne falſely, hee is 
to be deprived of his office, and further to be puniſhed at 
the diſcretion of the Biſhop. . - 

That Clerks be convented before their owne Biſhops, 
and if the parties litigant ſtand tothe Biſhops order, the Ci- 
vile Judge ſhall put 1t in execution : but if they agree not 


upon the judgement, then the Civile Judge is to examine 


it, and either to confirme or infirme the Biſhops order, and 
if he confirme it, then the order to ſtand, and if nor, then 
the party grieved to appeale. 

If the cauſe be criminall, and the Biſhop finde the party 
uiltie,then the Biſhop is to degrade him, and after to give 
im over to the ſecular power: the like courſe is to be 

held, if the cauſe be firſt examined before the temporall 
judge, and the partie found guiltie, for then hee ſhall be 
ſent to the Biſhop to be deprived ; and after againe * 

K e 


Si vero etiam 
1 Li taniam con- 
1 cuſſerit capita- 
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be delivered to the ſecular powers to be puniſhed. 

That Biſhops be convented before their Metropolitans. 

That ſuch as in Service time do abuſe, or injure the Bi- 
ſhop; or any Cleatk ia the Church, being at divine ſervice, 
be whipt , and (ent into baniſhment ; But if they trouble 
thereby the divine Service it ſelfe,they are to dye the death 
for the ſame. 

That Lay men are not to ſay or celebrate divine Service, 
without the preſence of the Miniſter , and other Clerkes 
thereto fequired. , | 

That ſuch as goe to Law, ſweare in the beginning of the 
ſuit, that they haue neither promiſed, or will giue ought to 
the Judge, and that uſuall fees be taken by the Advocates 
Counſellours; Procters, or Attournies, and if any man take 
more than his ordinary fees, he ſhall be put from his place 
of practiſe, and forfeit the foure double of that he hath ta- 
ken. 

That the 4. generall Councels be holden as a Law, and 
that which is decreed in them. 

That the Biſhop of Rome hath the firſt place of ſitting 
in all aſſemblies, and then the Biſhop of Conſtantinople. 

That all Clergy mens poſſeſſions be diſcharged from all 


ordinary and extraordinary payments, ſaving from the re- 


pairing of Bridges and High wayes, where the ſaid poſſeſ- 
ſions doe Iye. | 

That no man build a Church; or holy place, without the 
leaue of the Biſhop , and before the Biſhop there ſay Ser- 
vice, and ſet up the ſigne of the Croſſe. 

That no man in his one houſe ſuffer Service to be ſaid, 
but by a Miniſter allowed by the Biſhop}, under paine of 
confiſcating of the houſe , if it be the Lord of the houſe 
that preſumeth to doe it, or baniſhment, if it be done by 
the tenant. | | 

If any bequeath any thing to God,it is to be payed to the 

Church where the Teſtator dwelled. | 
If any deviſe by his laſt Will a Chappell, or Hoſpitall, to 
be made, the Biſhop is to compell the Executors to per- 
forme 
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per forme it within five yeares after the deceaſe of the Te- 
ſtator; and if the Teſtator name any governour, or pre 
thereto, they are to be admitted, unleſſe the Biſhop ſhall 
finde them unfit for the rome. 

That the Biſhop ſee ſuch Legacies performed, as either 
are given for the redemption of priſoners, or for other god- 
ly uſes. 

N That Maſters of Hoſpitals make an account of their 
charge, in ſuch ſort as Tutors doe. 

That ſuch as luſt againſt nature, and ſo become brutiſh, 
receive condigne puniſhment worthy their wickedneſſe. 

That ſuch as make Eunuches, themſelves be made Eunu- 
ches, and if they eſcape alive, their goods to be forfeited to 
the Exchequer, and themſelves be impriſoned all the dayes 
of their life. 

Such as by force ſteale away women; themſelves, and 
ſuch as are their abbetters and helpers, are to dye therefore; 
and that it ſhall not be lawfull for her that is carried away, 
to marry to him that doeth carrie her away : and that if 
her father doe give his conſent to ſuch marriage, he is to be 
baniſned: but if ſhe marry him without her fathers conſent, 
then is ſhee not to take benefit by her fathers Will, or any 
other thing that is her fathers. 

Theſe, and ſundry matters of great importance, and ne- 
ceſſarie for the well governing of a common wealth, are 
conteined in the Au icks, which I paſſe over with drie 
fo&, not becauſe they are not neceſſary to be knowne, but 
becauſe I would not cloy the Reader even with thoſe things 
which are good. = | 3 25 | 
All theſe workes are the labour of F«ftinia», as either ga- 
thered together by him out of ancient Lawyers bookes, and 
ſuch Emperours decrees, as went before him, or elſe were 
decreed and ordeyned by himſelfe, as matter and occaſion 
offered ir ſelfe, and the youngeſt ot them is neere-cleven 
bundred yeares of age, that is, within 500. yeares after 
Chriſt, or not much otherwiſe. oO! | 


K2 CHAP. 4; 


A view of the ¶ vile 
CHAP.IV. 


SECT. 1. 


That the laft Tome of the Civile Law u the Fender, 
and what they are. 


e laft Tome of the Civile Law is the Feudes, that 
Z 125 is the bookes of Cuſtomes and Services that the 

ſubject or vaſſall doth to his Prince, or Lord, for 
ſuch lands or fees as he holdeth of him. 

This e of the Law, although it was not much in uſe 
in the old Emperours dayes, yet uſtinian himſelfe ſeemeth 
to 2 them in his Novell conſtitutions, calling 
them para, and thoſe which are more carefull to ſecke 
out the beginning of them, bring them, ſome from the an- 
cient Clienteles or retinews the ancient Romans before 
Chriſts time had, as Bndews doth ; ſome other from A- 
lexander Severw time, who, as Lampridius in the life of 
Alexander faith , gave ſuch lands as hee wonne out of 
the Enemies hands to his Lords Marchers, and his ſouldi- 
ers, that they ſhould be theirs, and their heires for cver, 
ſo they would be Souldiers, neither ſhould they come at a- 
ny time to the hands of any private man, ſaying, they 
would more luſtily ſerve, if they fought for their owne 
land; which opinion commethnext to the ancient border- 
grounds of the Romans, whereof there is a title in thg e- 
leventh Boke of the Code, De fundis Limitrophis, that is, 
of Border-· ground: Others referre it over to Conſtantines 
time the great, who enacted for the benefit. of his ſoul- 
diers, that ſuch Lordſhips and lands as before time they 

had their wages out of, ſhould paſſe over unto their heires, 
and be appropriated to their familie, or ſtock, ſo that they 
found and manteined continually a certaine number of ſoul- 
diers. „Cotti ,21 4: | Ti (Grieg 

From whence ſoever it deſcended, this is certaine, that it 
came very late to be a particular volume ofthe Law it ſelfe: 
Wear The 
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The compilers or gatherers together thereof, were Obertus 


de Horto, and Giraldus ¶ ompagiſt, two Senatours of Mil- 


laine, who partly out of the Civile' Law, and partly out of 
the Cuſtomes of Millaine drew the ſame, but without forme 
or order. 

The word it ſelfe is a barbarous word, but had his ori- 
ginall, notwithſtanding, as Iſidore ſaith, from the word Fæ- 
dis, being a god Latin word, and ſo is to be interpreted 
tanquam Feodum, that is, as a thing covenanted betweene 
two: Others deduce it from the word Fides, as it were in 
Latin Fideum, and by a more pleaſant pronunciation Fen- 
dum; whereupon ſuch as are Feudataries to other, are 
called in Latin Fideles, becauſe they owe faith and allea- 
geance to ſuch whoſe Feudataries they are, who in the 
Lombard tongue are called Vaſſals. Beſides, Fealtie, which 
ſome call Homininm, by the Feudiſts is tearmed Homage: 
for the nature of a Feude is this, that it draweth with 
it faith and homage: ſo that ſuch as are Feudataries, or 
fee- men, profeſle themſelves to owe faith to ſuch, to whom 
they are in fee, and that they are his men; inſomuch, as 
when a fee - man dieth, his heire doth make faith, and doth 
his homage to the Lord, as is well ſeene both in the 
Lords Spirituall and Temporall of this land, who both. 
in their creation, and alſo in their ſueceſſion one aftdfi 
an other ſweare an oath, and doe their homage to their 
Soveraigne, aud doe pay other dueties which are Sym- 
bols and ſignes of their ſubjection to their Soveraigne: 
And for others that are under the degree of Barons, and 
yet are fee · men unto the King, and ſo doe not manuell 
obedience unto his Majeſtie, they pay yearely ſome- 
thing in reſpect of their homage , according to the 
quantitie or qualitie of the fee or tenure they hold of the 
Prince. | ” 

A Feude in Engliſh may be called a Tenure, which cau- 
ſed Littleton, when he treated of Feudes, ſo fat forth as they 
are here in uſe in England ( ſuch as are all thoſe which are 
called in Latin Fenda militaria, & Fenda ſcutiferorum, called 


K 3 by 


See for the ori- 
ginall of the 

Feuds Cu aci- 
us, ut ſpecially 
Sir Henry Spel- 
mans Gloſſaric. 
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by Juſt inian dogebgeesi, which are by the Lawes of the land, 
tearmed by the names of Knights-ſervices, and Eſcuage)to 
call them by the names of Tenures. 

A Feude is a grant of lands, honours, or fees, made either 
toa man at the will ofthe Lord, or Soveraigne, or for the 
Feudataries owne life, or to him, or his heires for ever, un- 
der condition, that he and his heires in caſe where the Feude 
is perpetuall, doe acknowledge the giver and his heires to 
be their Lord and Soveraigne, and ſhall beare faith and al- 
leageance unto him and his, for the ſaid Tenure , and 
ſhall doe ſuch ſervice to him and his for the ſame, as is be- 
tweene them covenanted, or is proper to the nature of the 


Feude. 


SECT. 2. | 
That Fends are either Temporal or Perpetuall,and how. 


F. Feuds, ſome are Temporall, ſome other are Perpe- 
euall. | 

Temporall Feuds are thoſe that are given, either for 

terme of a mans life, or for yeares, or at the will of the 
Lord, for ſome ſervice done, or to be done ; ſuch as arc 
Annuities given to Lawyers for counſell, Penſions given to 
Phy fitians for their adviſe , Stipends to any Teacher of 
Arts and Sciences, Fees for keeping of Towres and Ca- 
ſtles, called by Feudiſts Caſtalia, and is by Littleton. called 
Caſtle-ward,although by him it is taken for a ſtate of inhe- 
ritance. 

Perpetuall Feuds, are rights which a man hath by grant 
from the Soveraigne, or chicfe Lord of the ſoyle or ter- 
ritorie, to have, hold, uſe, occupie, and injoy honours, 
mannors, lands, tenements, or hereditaments, to him and 
his heires for ever, upon condition that the ſaid vaſſall or 
partic, his heires and ſucceſſours, doe homage and fealty 
to his Lord, his heires and ſucceſſonrs, for ſuch honours, 
lands, or hereditaments, and doe him either ſervice in 
warre , according as it is covenanted betweene the bd 
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and his vaſſall, or ſuch other ſervice as the nature of his 
renure doth require, or if hee faile therein, he ſhall either 
finde ſome other in his rome to doe the ſame, or elſe pay 
a certaine ſumme of money in lieuthereof. 

Although this Tenure by the firſt creation thereof be 
| perpetuall, yet that the — thereotſhould not till | 
remaine unprofitable to the firſt Lord, the whole benefit 
thereof going continually to the vaſſall or tenant ; it is pro- 
vided, that the Soveraigne or chiefe Lord the firſt yeare, 
the heire or ſucceſſour of the vaſſall comes unto his land, 
ſhall have the whole revenue of his livelibad for that 
yeare, or a certain ſumme of money in token of the re- 
turne thereot unto the Lord, and the redemption thereof | 
made againe by the tenant,which by the Law of the Novels 
is called «1oJx7#4", and is well nigh the ſame that wee call 
livery, which every heire that holdeth in Knights ſervice, 
ſueth out before he take poſſeſſion of his has as heire to 
| his Anceſtours. 


This Tenure is gotten either by Inveſtiture,or by Succeſ- 
ſion. 
Inveſtiture is the ſame that we call Creation, and is the faveſtiture 
Primier grant of a Feude or Tenure to any, with all rights what it is. 
and ſolemnities thereto belonging, wherein the homager, 
or feodatarie for the moſt part upon his knees promiſeth 
faith and allegeance under a ſolemne oath unto his Lord, 
and his ſacceſſours. | 
Succeſſion is, whereby the eldeſt ſonne ſucceedeth the What is Suc- 
father in his inheritance, and if hee faile and have no iſſue, ceſſion in the 
then the next brother, and ſo in order ſucceſſively; and if Feuds. | 
there be no ſonne, then the next heire male, and if there 
be no heire male, then the land eſcheats unto the Lord. 
For the Lumbards, from whom the Feuds firſt came, or | 
at the leaſt were chiefly derived from them, directing all 
their policie as the Lacedemons did, to matters of warre, | 
had no feminine Feuds among them, but after by proceſſe 9 
of time, there were created aſwell Feminine Feudes as | 
Maſculine Feuds, in ſo much, as where there was no iſſue | 
male | 
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male to put them from it, women did ſucceed in the inhe- 
ritance. 


SECT. 3. 


Of Feudes Regal and not Regal, Leige and not Leige, and 
how F ed may be loſt. 


E Feuds, ſome are Regall, ſome not Regall: Regall 
are thoſe which are given by the Prince only , and 
cannot be given by any inferiour. 
Oftheſe, fome are Eceleſiaſticall, as Archbiſhopricks, 
Biſhopricks and ſuch like: Others are Civill or Tempo- 
rall, as Dukedomes, Earledomes, Vicounts, and Lords, 
who by that,are diftinguiſhed from the reft of the people, 
that they haue the conducting of the Princes Armie at 
home, and abroad, if they be thereto appointed, and haue 
right of Peeres in making of Lawes, in matters of triall, 
aud ſuch other like buſineſſes. 
Not Regall arc thoſe which hold not immediatly of the 
Prince, but are holden of ſuch Eccleſiaſticall or Civill 
States which haue had their Honours immediatly from the 
Prince. 
Beſides of Feuds, ſome are Leige, others not Leige ; 
Leige Feuds, are they in the which the vaſſall or feodatorie 
promiſeth abſolute fealtie or faith to his Lord, againſt all 
men without exception of the King himſelfe, or any other 
more auncient Lord to whom beſides he oweth alleagance 
or ſervice. Of this ſort there is none in this Realme of 
England, but ſuch as are made to the King himſelfe, as ap- 
Salve le Foy peareth by Littleton in the title of Homage, wherein is ſpe- 
que je dey d no- cially excepted the faith which the Homager oweth to his 
Here Signourle Lord the King. 
2 Feuds not Leige, are ſuch wherein Homage is done, 
with ſpeciall reſervation of his faith and alleageance to the 
Prince and Soveraigne. | 
Of ſuch as are Vaſſals or Leige men, ſome are called Val. 
vaxaſors. waſores majores ; others Valvaſores minores. Yalvaſores 


majores 


out of the 1 © 
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majores are ſuch as hold great places of the ſtate under the Em- 
perour or King, (as are the degrees of Honour before- named, 
and are called Peeres of the Land) who onely gives Nobilitic. 
Valuaſores minoret, are thoſe which are no Peeres of the Land, 
and yet have a preheminence above the people, and are, as it 
were, in a middle Region betweene the people and the Nobi- 
litie, ſuch as are Knights, Squires, and Gentlemen. 

The Feuds are loſt by ſundry wayes, by default of iſſue of him 
to whom it was firſt given, which they call Apertura feodi; 
by ſurrender thereof, which by them is termed Refutatio feods; 
by forfeiture, end that was intwo ſorts, either by not doing the 
ſervice that his tenure did require, or by committing ſome vil. 
lainous act againſt his Lord, as in conſpiring his Soveraignes 
death, de filing his bed, or de flowring his daughter, or ſome o- 
ther like act treacherous to his Lord, & unworthy ot himſelfe. 


li. 


— 


hos 


CHAP. v. 
SECT 


What the Canon Law is in generall : What the Decrees are, 
and of how many parts. | 


Nb fomach of the Civile Law, & the Bookesthereun- 
0 >08 to pertaining. Now it followeth, chat I doe in like or- 
der ſpeak of the Canon Law, which is more hardly 

thaught upon among the people, for that the ſubjeR thereof, 
in many points, hath many groſſe and fuperſtitious matters u- 
ſedinthertimeof Papiſtrie, as of the „and ſuch other like 
trumperie;and yet there are in it beſide, many things of great 
wiſdome, and even thoſe matters of ſuperſtition themſelves, 
being in a generalitie, well applied to the true ſervice of God, 
may have à good uſe and underſtanding. 

The Canon Law, hath his name of theGreekeword Canon, 
which in Engliſh is a Rule, becauſe it leads a man ſtraight, nei- 
ther drawes him onthe one ſide or the ↄther, but rather corxe- 
cteth that which is out of Levell and Line. 

The Canon L coniſteth party of certaine Rules, taken 
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What is * 
antiquity 
Decrees,and 
who were the 
Authors that 
compiled them. 


* Trithem, in 
his ſecond 
Booke De vir 
zllu ft. ſaith, that 
Gratian Wrote 
this Worke at 
Bonoma, in the 
Monaſterie of 
S. Felix Anne 
1127. Others 
ſay, it was done 
in the yeare 
1151. Bellar. 
mine to recon- 
cile the diſſe- 
rence, ſaith, that 
Gratian might 
begin the work 
according to 
the firſt ac- 
count, and fi- 
niſh it accor- 
ding to the ſe- 


tond. 
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Fathers of the Church, partly of the ordinances of generall & 
provinciall Councels, partly of the Decrees of Popes of for- 
mer ages. Of the Canon Law there are two principall parts, 
the Decrees & the Decretals. The Decrees are Eceleſiaſticall 
conſtitutions, made by the Pope and Cardinals, at no mans ſuit, 
& are either Rules taken out of the Scripture, or Sentences out 
ol the ancient Fathers, or Decrees of Councels. The Decrees 
were firſt gathered together by Ivo, B. of ¶ arvat, who lived 
in the time of Urban the 2. about the yeare of our Lord God 
I1r4. but afterward poliſhed & perfectedby Gratian,a Monk 
of the Order of S. Bennet, in the yeare * 1149. and allowed 
by Eugenius the Pope, whoſe Confeſſor hee was, to bee read 
in Scholes, and to be alledged for Law. 

Of all the ſeverall Volumes of the Canon Law, the Decrees 
are the ancienteſt, as having their N from the time of 
Conſtantine the great, the firſt Chriſtian Emperour of Rome, 
who firſt gave leave to the Chriſtians freely to aſſemble them- 
ſelves together, and to make wholſome lawes for the well 
government of the Church. The Decrees are divided into 
three parts, wherof the firſt teacheth of the origen and begin- 
ning of the Canon Law, and deſcribeth and ſetteth out the 
rights, dignities, degrees of Eccleſiaſticall perſons, and the 
manner of their elections, ordinations, and offices, and ſtan- 
deth of one hundred and one diſtinctions. 13 

The ſecond part ſetteth out the cauſes, queſtions, and an- 
ſwers of this Law, which are in number 36. and are full of 
great varietie, wildome, and delight. 

The third and laſt part, conteineth matter of conſecration of 
all ſacred things, as of Churches, bread and wine in the Sacra» 
ment, what dayes and Feaſts the Primitive Church uſed for 
the receiving thereof, of the miniſtring of the Sacraments in 
Baptiſme, and the uſe of impoſition of hands, all which is ſet 
out under ſive diſtinctions. a 50 


SECT. 2 | ele 
What the Deeretali ans, and how many parts they com prebend: 
T He Decretals are Canonicall Epiſtles, written either by the 


.* Pope alone, or by the Pope and Cardinals at the inſtance 2 
b 
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ſuit of ſome one or more for the ordering and determining of 
ſome matter in controverſie, and have the authoritie of a law 
in themſelves. 

Of the Decrerals there be three Volumes, according to the 
number of the Authors which did deviſe and publiſh them. 

The firſt Volume of the Decretals was gathered together by 

Raymundus B̃ arc inius, Chaplain to Gregory the ninth, at his the 
ſaid Gregories commandement,about the yeare 1231. and pub- 
liſhed by him to be read in Scholes, and uſed for Law in all 
Eccleſiaſticall Courts. The ſecond is the worke of Boniface 
the eigth,methoded by him about the yeare 1 298.by which, as 
hee added ſomthing to the ordinance of his Predeceſſours, ſo 
he tooke away many things that were ſuperfluous and contra- 
rie to themſelves, and reteined the reſt. The third Volume of 
the Decretals, are called the Clementines, becauſe they were 
made by Pope ¶ Iement the fifth of that name, & publiſhed by 
him in the Councell of Vienna about the yeare of grace 1308. 

To theſe may be added the Extravagants of John the xxij. 
& {ome other Biſhops of Rome, whoſe authors are not known, 

and are as Novell conſtitutious unto the reſt. 


_ SECT. 3. 
What is contained in the firſt Books of the Decretals. 


Ee of the former Volumes of the Decretals are divided 
into five Bœkes, and containe, in a manner, one and the 
ſame titles, whereof the firſt in every of them, is the title of 
the bleſſed Trinitie, and of the Catholick faith, wherein is ſet 
downe by every of them a particular beliefe, divers in words, 
but all one in ſubſtance, with the ancient Symbols, or belie fe of 
the old Orthodoxe, or Catholick Church. 

Secondly, there commeth in place the treatie of Reſcripts, 
Conſtitutious & Cuſtomes, & the authority of them, & when 
they are to be taken for Law: after followeth the means wher- 
by the greater Governours of the Church, as namely. Archbi- 
ſhops, Biſhops, & ſuch like, come unto their rome, which was 
in two ſorts, according as the parties place or degree was whe 
he was called unto the rome, as if he were under the degree of 
of a Biſhop, & was called to K a Biſhop, or being a np 
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+ TL. d Ro. Called to be an Archbiſhop,or to be the Pope bimfelfe,hee was 
* ad thereto to be elected by the Deane and Chapter of the Church 
th where hee was tobe Biſhop, or by the Colledge of the Candi. 


h | | 
Solemnities in nals in the Popedome ; bur if hee weve already a Bifhop or an 
honour of their Agchbiſhop, & were to be preferred unto any other Biſhoprick 
Gods for the or Archbiſhoprick, then was he to be required by the Church, 


— he was deſired unto and not elected, which in the Law was cal- 


alſoche Romiſh led Peſtulationzafter Poſtularion followed tranſlation by the ſu · 
Church obſer- periour, to the Sec to which hee was poſtulated or required: 
ved _ firſt after Election followed Confirmation & Conſecration of him 


cher Feperllel that was elected, which boch were to be done in a time limited 


on, and directed by the Canõs, otherwiſe the party elected loſt his right therin. 
them to a more Biſhops and other bene ficed men, ſundry times upon fundry 
ſacred end. To occaſtons reſigne their benefices, and therefore is fet downe 


2 _ = what a renumelation of refignation is, who is to renounce, and 
theyſay) added into whoſe hands, and upon what caufesa man may renounce 


the fourth, with his benefice or Biſhoprick: and becauſe under-Miniſtersare of- 
2 * had to tentimes negligent in their Cure, that the people, in che meane 
thoſe of the time may not be defrauded of Divine Service, the Sacraments, 
— 3 + ind & the food of the word of God; it: ts provided, that the Biſhop 
ſothey Were ſhall ſupply the negligence of ſuch Miniſters as are underncath 
called /cj»nis him in his Juriſdiction: beſides, becauſe holy orders are not to 
- pros „ Ther be given but by impoſition of hands, with prayer and faſting, 
geen *PFoure fit times in the yeate ate limited for the fame ; where 


inſtitution at 


the firſt had Alſo is ſet dovyne how they are to be quali ſted whichare to bee 
many other ordered, what triall or examination is to be had of them, what 
cauſes , for age they are to be of, and what gifts of body or minde they are 
whichſeethe te be indowed / wirhall : what Saeraments tm ber reiterated, 


S:rmons of Leo 


ad Duran, Whut not: that Miniſters ſons ars not to ſucceed their Fathers 


Rationale, but in thoſe benefices, wherein their Fathers immediatly before 
in after times 

at theſe Solemnities, eſpeciall tegard was had to the Otdin tion of Prieſts and Deacons ,yvhich 
had beene formerly performed onely once a yeare, in the Moneth of December, ( as Amalurius 
hath obſerved. ) Telcemerh therefore to be other wiſe, then as Bellarmaxe hath diſputed, whoſe 
opinion it is, ti theſe Faſte ty be ferch'c from this Apoſtles times, ard that one of theſes foure 
is mentioned by S. Luke in S. Su voyage to Nemo, £3.27. though Sytiack Pataphraſt in 
that place plaimely ferteth downe for the Grecke Jia? 20 A tureiur nd E 
Net N Tie Out calling is, Faſt of the Jewes, not Chnſtians. But the 
grea: and learned Cardinall in his devotion to ſacred Orders, cooke any opportuniue to make 

le Solemuities in erety cireuuiſtance Apoſtolicall. 8 


Were 
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were Paſtorsor Governours,leſt happely thereby there might ner, And 
be claimed a ſucceſsion or inheritance in the fame : x 2096 3 
bondmen or accoumants, men diſtorted or deformed in body, care and Chri- 


s — | . | . ſtianitie theſ; 
en i e 
bigamiſts or twice married men, bee admitted to holy Ore Paſts have 3 


ders. heretofore ob- 

| ſerved, it 
may bee noted out of the ſecond Councell of Malaine, Tit. 1. Decrert. 22. where the 
Blhop is to command, that upon the Sunday before theſe Faſts, Parochi non ſolum ſolenne i= 
lad je junium denuncient, ver umettiam in ſua anuſqu. gue cor um parochiali Eccleſia [| upplicatie 
ones Litaniaſi ut pre ac rel:groſe vel intus halrat ve proſeqnente f̃deluum mullitudine form, 
Ecclefgam, ſicut mori ef? beat, as Des ape 1mpler ati tua Epiſcopus in eorums delectatu qribus 
ordimes conferer Spirits Sandi lumen uſtretur 3 tum the quibus conferumtur in vite ſan- 
Ait ate, dodirina, religioſiſque virtutibui proficiant. 

In the fourth Councell of Millaune is Let dovvne out of Ceo, the forme of bidding theſe Faſts 
in the Church, Qted ſacrorum temporum ratro, c. and afterwards » Qaartaigiter, ſexta fe- 
ria e Sabbato cue, frequentes im Cathedrals Þ arochtalique Eccleſia ad litanias Ora- 
tiene mque convenramuty (5 nd ſacri hs Feriu d crbo abſt tmentiores ee delemus, co abun- 
daimoore el-emoſynerum lberalitate erg Craft. pau pere: effufaores fene : tum Sabbato ſub 
v. ſperum oratiorem Parochialem communem celebremue, qua & pro ſpe frlicitatis aterna ad 
onam. per fidem currimus, & pro ara erdinatione, quam eo dit 4 Reverendiſiimo Epiſcopo 
haberi ſolenne eff, & pro ti commed qua füge annerum revelutione conſequimur 
Dev ommpotemts gratias af, c. Tom Concil. 4. Edit. Jin. 

Theſe foure Faſts at this preſent day are obſerved in our one Chutch, and arc known unto 
us by the name of Emberweekes. And (fo I finde it in Thomas Becon) by opinion of much 
people, theſe dayes beene called Imber-dayes, becauſe that our elder Nachers would on 
theſe dayes eate no bread, bur Cakes made under aſtes, ſothat by che eating of that,they redu- 
ced into their mindes thut they were bur 1ſhes, and fo ſhould turne againe, and wiſt not how 
ſoone, &c. And that theſe Imber- daycs were duely and devouily obſerved by our Ance- 
ſtours, wee may bee perſwaded out of the Lawes of King Cnute : where it is ſaid Chap 16. 


len den fr ven ) hid elle oþpe pæf ven mid cala zeopnpulney re, 
That every man obſerve the Faſts y hich are commanded, with all eatneſt care, whether it be 
che Imber Baſt, or the Lent Faſt, or any otfier Faſt :, Aud Chap. 15. I beo pam hal q am 


didum tal ya hi v pih d iy eallum N mannum : I rom ʒemene 

ælc pacn do cpæmed. where the Law ſaith, That it is meęte and right, that at 
theſe Falts, all malice being laid afide, all men ſhould bee at peace. And concerning the out- 
ward obſetvance in the 43. Chap. it Hex : ypel vp F 410 Fæfwdven vide æ Pp mæle 
ece. Vd pynre Fan mid me ve hine ne apyle. Evill it is, that 
upon 1 447 hs thaald cate ur With till 8 994 05 friuch worſe if hee 
ſhould cate fleſh meate. This was the Rehgror ef out Anceftours; and if ignorance could 
admit of fo much devotion , hom mach mote would bee expected ſrom theſe knowing 


times 2? 7118 | | 
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Ot wandering Clerkes, and how that they are not to be ad. 
mitted to miniſter in an other Dioceſſe, than where they are 
ordered, without the Dimiſſorie Letters of the Biſhop, under 
whom they were ordered. Of Archdeacons, Archprieſts, Sa- 
criſts, Vicars, what they are, and wherein their particular offi- 
ces doe conſiſt. Of the office of Judges in generall, and their 
power, whether they be Delegats, Legats à /atere, or [udges 
ordinarie. Of difference in Juriſdiction betweene Miniſters & 
Miniſters, and what obedience the inferiour Miniſters are to 
yeeld unto their ſuperiours. Of Truce and Peace which Ec. 
cleſiaſticall udges are to procuteʒthat truces be kept from da- 
turday in the Evening, untill Munday in the Morning, and that 
there be no fighting from the firſt day of the Advent, until the 
cigth day after Twelfe tide, and that warre likewiſe doe ceaſe 
from the beginning of Lent, untill the eigth day after Eaſter, 
under paine of Excommunication,againſt him that preſumeth 
to doe the contrarie; and that in time of warre,ncither Prieſts, 
Clerkes, Merchant · men, country men, either going to the field 


or comming from the field, or being in the field, or the cattell 
with which — plough, or the ſeed with which they ſow, be 
hurt or violated. 


Judges, before men enter into the dange- 
rous events of Law, are to perſwade the parties litigant by 


private covenants and agreements to compound the contro- 


verſie betweene them, wherein if they prevaile not, then the 


parties are to provide themſelves of Advocates, Proctors, or 


Sindects according as they are private men, or bodies politick 
to furniſh their cauſe, and direct them in proceeding. 
If any Church hath beene hurt inany contract of bargain, or 


ule, or in demiſing of any Leaſe,orby the Proctors negligence, 


it is to be reſtored againe ĩato her former ſtate, to alledge and 
plead that for it ſelf, which is agreeable to Law & conſcience. 
The like grace is to be granted to all other Litigants whatſoe- 
ver, who have by feare or violence, or any other like unjuſt 


cauſe, beene hindered from the proſecution of their right. 


If any, ſeeing a ſuit like to be commenced againſt him, doe 
either appeale before he be ſerved with Proces, or alienate a- 
way the thing wherupon the ſuit was like to grow, he is to be 
compell'd 


— 
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compell'd to hold plea of the ſame cauſe, before the Judge 
from whom he did appeale, and to anſwer his adverſarie, as 
though ſtill he were owner of the thing hee did in policie 
fell or alienate away. 

Many times, things which otherwiſe can have no ſpeedy 
end by Law, are compounded by Arbitrement. Arbitrator 
ought tobe odde in number, that if they diſagree, that which 
is concluded by the greater part may prevaiſe. An arbitre- 
ment is a power given by the parties litigant to ſome, to 
heare and determine ſome matter in ſute betweene them, 
and to pronounce upon the ſame, to which they are to bind 
themſelves under a penaltie to ſtand. 


SECT. 4. 
What is conteined in the ſecond Booke of the Decretals, . 


T He firſt Booke having ſet out the firſt object of the 
Law, which ſtandeth in the perſons who make up the 
Judgement, as in the perſon of the Judge himſelfe, the Advo- 
cates, Proctors and Clients, there followeth in the ſecond 
Booke, the ſecond object of the fame, which is the Judge- 
ments themſelves, which are to be commenced by a Cita- 
tion, and that in a competent Court fit for the ſame, by a 
Libell offered up in the Court by the plaintife to the Judge, 
which is to coptaine the ſumme of that which is required 
in judgement; where, if the defendant doe againe recon- 
vent the plaintife, he is to anſwer, albeit the defendant be 
not of that jur iſdiction: the Libell being admitted, the de- 
fendant is to joyne iſſue, and yet before either of them en- 
ter any further into the cauſe, that there may be. faire and 
ſincere dealing in the ſame, and that all ſuſpition of-maliti- 
ous dealing therein may be taken away, each of them are te 
take an oath, the Plaintife, that hee doth not of any malice 
proſecute the ſute againſt the Defendant, or the Defendant 
of any malice mantaine the ſute againſt the Plaintife, but that 
they verily beleęve their cauſe js god, and that they hope 
they ſhall be able to prove, the one his libell, the other His 
exceptions, if he ſhall put in any into the Court. The cauſe 
being begun, delay os are often granted, if either there come 


any 


Arbitrement 
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any holiday betweene, or any other like juſt cauſe be offe- 
red, as for producing of witneſſes and ſuch like: if there be 
no juſt cauſe of delay, then the Judge is to goe on in the due 
courſe of Law, (provided alwayes that more be not de- 
manded by the plaintifc than is duc) and that the cauſe poſ- 
ſeffory be handled before the petitorie, and that hee that is 
ſpoyled, be firſt and before all things reſtored to that thing 
or place whereof he was ſpoyled, or from which hee was 
put; yea, though he have nothing elſe to alledge for him- 
ſelfe, beſides the bare ſpoliation it ſelfe. If the one fide or 
other wilfully or deceitfully decline Judgement, the Judge 
is to put the other in poſſeflion of that which is in demand, 
or at the leaſt, to ſequeſter the fruits and poſſeſſions of that 
which'is in controvetſie; bur if both parties appeare and 
joyne iſſue affirmatively, then is it but a queſtion of Law, 
and not of fact, neither doth there remaine ought elſe to be 
done by the ſudge, but that he give ſentence againſt him 
that hath confeſſed it, and put his ſentence in execution. 
But if iſſue be joyned negatively, then is the plaintife to 
prove his Libell, ſo farre as it conſiſts in fact, by witneſſes 
which are to be compelled by Law if they will not come, or 
appeare voluntarily, by publick and private inſtruments, 


dy preſumptions, by conjectures, by och; which being 


done, the Defendant in like ſort is to be admimed t prove 
his'exceptions, and cleere his preſeription if he be able to 
alledge any, in which he is Plaintife, neither is hee bound 
thereto, before the Plaintife have perfected and proved his 
( . LY 


— | 2 a 
ftef prevfes are brought on either fide,” and the fame 
throaghly diſputed on by the Advocates,- the judge is to 
give ſentence, which he is to frame necordingtothe Libell 
& prob fes formerly deduced in the cauſe. The ſentence be- 
ven, Execution is to be awarded, unleſſe there be an 
peale made from it within ten dayes by the Law (but fif- 
#&dryes'by the Statute of this Land) from the time the 
pu#by, againſt whom ſentende was given, had Know! 
Thereet; or umleſſe it be apptaled indomtinently at the acts, 
aud 
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and in writing before a publike Notary, or at the leaſt the 
party againſt whom the ſentence proceeded, with due 
time, take their journey toward the higher Judge to proſe- 
cure the ſame, by whom the former ſentence is either con- 
firmed or infirmed, in the ſecond inſtarice, 


SECT. 5. 
What is the ſul jet of the third hooks of the Decretats. 


He third booke conteineth fuch Civile matters and 
cauſes as are lyable to the Eccleſiaſticall Courts, as the 
honeſt life or converſation of Clerkes, and their comely 
comportment in all their demeanour , with what women 
they are to cohabir, and dwell with, whereby they may be 
free from all ſuſpition of {t life, and with whom not;,which 
of them may bee married by the law of the Canons', and 
which not, in what caſes they may be allowed to be non- 
reſident, and in what not, and how ſuch as are non reſidents 
may be called home unto their cure, and if they returne not 
upon proceſſe ſent out againſt them, how they are to bes 
uniſhed; namely by deprivation or ſequeſtration of the 
its and commodities of their benefice. 

Prebends and dignitics are preferments for Clerkes, but 
not fut ſuch as ate e or abſent from the ſame without juſt 
cauſe: but if an Clerke or Miniſter be ficke and his diſeaſe 
be curable, R is to receive the benefit of his prebend or 
dignity in his abſence, as though he were preſent; but if it 
be contaglous, or uncurable, then he is to be put from the 
exerciſe of his office, ancha helper or coadjutor to be joyned 
unto him, and they both to be maintained of his ſtipend. 

Prebends or dignities are to be got by inſtitution, Which 
are to be given by the Biſhop, or his Chancellour, or ſuch 
other as have Epiſcopall juriſdiction, without which, nei- 
thex an benefige is lawfully gotten, nor can lawfully be re- 
teined. B ces not voyde, ought neither to 
neitber £8 ed? bat! to he 
granted wichin fite monetlis after knowledge of * 
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dance thereof, otherwiſethe grant of them devolveth, and 
commeth unto the ſuperiaur: hee that cauſeth hunſelfe to 
be inſtitutod into a benefice, the Incumbent thereof bein; 
alive, hicaſelfe is to bo depoſed from his orders. G 
While any Benefice, or Bilhoprick is void, nothins 1 
to be changed or innovated in it; and ſuch gifts, ſales, or 
changes of Eccleſiaſticall things,asare made by the Biſhoy 
or any other like Prelate, without the conſent of the Cha. 
pter, are void in Law : arid ſuch Benefices as doe become 
void, are tobe beſtowed without any impairing or diminu- 
tion ot the ſame. . e n, 
In Nhat ciſe che gods and poſſeſſions of the Church may 
he: alienatod, and in what not; and that ſuch things as are 
altenatcd, be alienated by the greater part of the Chapiter, 
otherwiſe che alienation js void: What gods of the Church 
may be lent, what ſold, what bought what changed, what 
demiſed, or let to leaſe, what morgaged, or let to Pawne. 
After theſe follow Tractates of laſt Wils and Teſtaments, 
of-ſycceſſipn by way of Inteſtate, of Burjals, of Tythes, 
firſt Fruits and Offerings 3. Of: Monkes, and their. ftate-in 
{undry ſorts 3 of the right of Patronage ; of Synadals and 
Procurations ; ofconlecration of Churches ; of Celebration 
of Divine Service, aad the Euchariſt; of Baptiſme,and the 
glacteheseol ;.of a Pricit not baptized ; of Faſting, Parifi⸗ 
exper omen; gnd:achee. li ©FEFemPnies Pertaining to 
Bcgleſiaſticall diſcipline > Of building and repairing (bur. 
ches, and of their Qhurch- yards, and the immunitic that 
belongs to them both, and of ſundry. other things in like fort 


pertalning to the Church. That dei cher Egelefia- 


x2 * 


ſticall men trouble not themſelves about; Civile mprcers, 
contrarie to their office and profeſſion. g. 


1 8B. 6 1 
I hat 16 conte ined in the fourth Booke of the Decretali. 


* hong * 929 a * 


1 as. IS OE LORE REI Re 97 . 
Thie fourth Booke diſpoſeth of matters of, Eſpouſals and 


Matzimonic, and ſheweth what wards make EIponlals, 
. | What 
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what Matrimonie, of the Betrothing of ſuch as are under 
age, of clandeſtine Eſpouſals and Contracts, and of what 
account they are to be had of in the Church, and how they. 
may be made god : Of her that hath betrothed her ſelfe to 
two men, whoſe wife ſhee ſhall be ; what conditions may 
be put in Eſpouſals, and What not what Clerks or Votaries 
may marrie, and hat not; Of him that hath married her, 
with whom before; he hath committed adulterie, and whes 
ther che ſame ſecond Matrĩmonie be god, whereupon the 
reſolution ofthe: Law is, that if the woman knew not that 
he had an other wife, hee cannot leave her, his firſt wife 
being dead, under pretence he had an other wife alive when 
he married her; but if ſnee knew of it, and did joyne with 
him. in practiſe for making away his wife, he cannot marry. 
her, no though hę Were ſeperated from the other, as con- 
cerning:bed and bord: Whether leprous men, and other 
Which are nſecteg with like contagions diſeaſes may mar- 
rie; and Whether being married, the marriage may not he. 
difolved upon:thisphiat :.. OF kinred Spiritualt or Legal 
and in what fort the hiuder marriage ·; of him that hath 
knovvne his one wites ſiſter, or his owne couſin german, 
and whether this offence doe breake the Matrimonie that is 
contracted; or. de hinder the Matrimenie that is to be con- 
tractede:cWairhig hat degrees of conſanguinitie or affinitie 
a man ay marrie: Of ſuch as are cald of Nature, or inchan- 
ted by Sorcery, whether they may marrie; the like reſpect 
is of women; who are unfit for men: Of ſuch as marric a- 
gainſt the Interdict or prohibition of the Church and 
what penaltie they incurre:: What children beheld lagiti⸗ 
matę: who they be that may be accuſers or: witneſſes in 
caſes of diſſolution of Marriages betweene man and wite;: 
Of Divorces betweene man and wife, which are cauſed by 
the diveefivieof-mindes that axe then berweengi them, hor 
that one (eeketh 0: goe apart from:the other ;:arid id wtiar 
caſes divorees:are allowed, and how many kinds:there be 
of them: of gifts betweene man and Wife, what. ſecuritie 
they have in La, and that oy. Dowrie after the oO 
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be reſtored to the woman, ſo that it be not in caſe of Adul- 
rery,and other ſuch like filthineſſe: Ot ſecond Marriages,in 
what caſes they are to be permitted. in wWBat not. N 
en p Fun ©,» 
What i the ſub jelt of the fifth Booky of the Decretalt. 
TT He fifth Boke treateth of ſach Criminall matters as are 


Handled in Edelefiuſticall Courts,wherinthe'proceeding 


is either by accuſation, wheretothe Accufer dork ſubſcribe 
his name, becauſe it tendeth to puniſhment: or elſe by de- 


nunciation; whereto the Informer doth not ſubſcribe his 


name, becauſe it renderh only tothe amendment of the par- 
ty:or by Inquiſition; which fot the moſt part is not uſed; bur 


upon fatne'precedent,albeit ſomtimes it be without fame: 


if once the fame be proved, then may enquirie be had of the 
trueth of the fact, but yet without malice or ſlander. The 
Criminall matters which are proſecuted in the Eeeleſiaſti- 
call Courts, and cenſured: by Canonicall puniſhiments, 
are Symonie, and ſelling of Ecclefiaſticall graces and be- 
nefices; whereupon Prelates are forbid to let out their Ju- 
riſdictions under an annuall rent, and Maſters and Preachers 
to teach for money. The puniſhment of Jewes and Sara- 
cens, and rheir ſervants, that is, If a Jew have a ſervant 
that deſireth to be a Chriſtian, the Jew! fhall be-compell'd 
to ſell him to the Chriſtian for xij. pence : That it ſhall not 
be lawfall for them to take any Chriſtian to be their ſer- 
vant : Thatrhey ma 


repaire their old Synagogues, bur not 
build new : That it alfa bes baten 


i ball not be lawfull for t e 
Friday, to open either their doores;or windowes: That their 
wives neither have Chriſtian Nurces, nor themſelves be 
nurces to Chriſtian women: That they weare divers appa- 
rell from the Chriſtians, whereby they may be knowne, 


and other ignominies of like ſort. Who be Hereticks, a 
what be their puniſhments: whobe Schiſmaricks,and Tom 
be their puniſhments. Of Apoſtataes, Anabaptiſts, and their 
puniſhments : Of thoſe that kill their owne children, and 
their puniſhments : Of ſuch as lay out young children, and 
| 0 
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other feeble perſons to other mens pitie, which themſelves 
have not, and how they are to be puniſhed: Ot volantarie or 
caſuall murihers: Of Tilts, Barciers, and Tornament: OF 
Clerks that fight in combate: Of Archers that fight againſt 
Chriſtians : Of whoredome, and adulterie, and how they 
are to be puniſhed: Of ſuch as raviſh women and their pu- 
niſhment : Of Theeves and Robbers : Of uſurie and the 
paine thereof: Of deceit and falſhod : Of Sorcerie : OF 
colluſion and coſenage, and the revealing of the ſame : Of 
childrens offences, and that they are not to be puniſhed with 
the like ſeveritie as mens offences are: Of Clerks hunters, 
or hawkers, who if they often times uſe and ſport them- 
ſelves thercin, if they be Biſhops, they are ro be ſuſpended 
from the Communion three moneths;if Miniſters or Prieſts 
two, but if he be a Deacon, he is to be ſuſpended from his 
office: If a Clerk often times ſtrike other men, and being 
admouiſhed to forbeare ſuch kind of violence, doe never. 
theleſſe continue in his folly, he is to be depoſed: If a Biſhop 
cauſe any man rigorouſly to be whipt, he is to be ſuſpended 
from ſaying ſervice two moneths: Such as ſpeak ill of Prin- 
ces,and otherlike great perſons ſpirituall or temporall, are 
to be puniſhed, ſo that others by their example may take 
heed to ſpeake ill, ſpecially ſuch as blaſpheme the Majeſtie 
of the Almighty God: If Clerks excommunicated , de- 
poſed , or interdifted, or that came to the higheſt order 
without paſſing thorough the inferiour orders, or that 
came to the ſame order covenouſly,and deceitfully, or being 
not ordered at all, or at the leaſt not ordered lawfully, dare 
take upon thẽ either to miniſter the holy Sacraments, or to 
ſay divine Service, they are to be depoſed from their office, 
and from their bene fice, and never after to be ordered : Pre- 
lates are not to greeve their ſubjects, either with raſh ſuſ- 
penſion, or excommunication of their perſons, or interdi- 
Ring of their Churches, but they are to execute all thoſe 
cenſures of the Church in judiciall order: they are not ea- 
fily to ſuffer any man to hold two Benefices, where one 
may ſuffice, or to reteine any thing to his owne uſe, in a 
| M 3 Church 
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ef this vulgar Church wherein he hath collation or ſubjection, and that he 


Purgation were; x banks for 
obſerved by the is not to beſtow any bene ſice uponany that is y 


Ancients,as the the ſame, either in life or doctrine, with fumdry other exceſ- 
trial by Wa- ſes of Prelates in the like fort: It any begin to build a Chur ch 
ter, by the or Chappell to the prejudice of an other, and it be denoun- 


Croſfe, and by cod unto him by the Parſon or Pariſhioners of the other 
the Body of 


our Lord,&:, Church: That he goe no further in the ſaid worke, untill 
and theſe were the Law hath determined it, whether it be a nuſance or not. 
of ordinary uſe Of the Priviledges of Prelates, and wherein they exceed 
amongſt our their priviledge: Of Canonicall purgation which is injoy- 


ovne Ance- . - 
Hours, eſpeci- ned, when as yet there is no certaine proofe of the crime, 


ally in the dar- but there is a common voyce and fame of the fact, which is 
ker times. The to be cleered by the oath of him who is cha by the 
Saxons (beſides fame, that he hathnot committed the fact, and the oath of 
the ,crial] by his god neighbours, who {weare they beleeve that he hath 


22 2 cal. taken a true oath: * Of vulgar purgation, which was per- 


led Campe: fight ) commonly uſed their fire and water Ordeals. Their triall by watct Was 
performed, either in hot or cold. In cdd water, the parties ſuſpected were judged innocent, 
it their bodies were not borne up by the water, contrary to the courſe of Nature. In hot, 
they were to put their bare armes pp to the etbowes, which if they brought our without 
hurt, they were conceived to be cleere of the crime, They that were ttyed by the Fite- or- 
deall, were either to paſſe bare · footed over a certaine number of hot glowing plough- 
ſhares, or otherwiſe to carrie burning irons in their hands, a certaine number of paces, and 
according as they (ped, they were judged mocent ot innecent. This horrible experiment 
of Fire-Ordeall in the firſt kinde, tryed upon Queene Emma, the Motherof Edward 
the Confeſſour, with a Cucceſle enn. of her chaſkitic. An example of the ſecond kiude, 
and the like event, is recorded by Ele, who te lateth, hat in the reigne of William 
the ſecond, A company of fellowes being fuſpected to have deſtroyed the Kings Deere, 
were enjoyned for their triall, to carric burning irons, which accordingly they did with- 
out hurt ; the iſſue thereof being reported to the King, was entertained wich ſuch a re- 
markeable indignation, that he Wert, replyed , Quid eſt hoc? Dems eff juſtus Fudex ? 
Pereat qui deinceps hoc crediderit. How ſolemnly and ſuperſtiriouſly  cheſe Ordeals 
were performed; fee Lambard out of his ancienc Authour, in the word Ordalium.Reade 
alſo the Saxon Lawes of King £thel/#ane, chap. 2 3. where it is ſaid, that the party ſu- 
2 three dayes before his tryall, muſt gae to the Prieſt, and heare Maſſe, and feed 
or that time upon bread, and ſalt, and water, and wurts, &c. See the reſt in the Law. 
Theſe kinds of Purgatious remained in uſe amongſt our Apceſtouts, till the time of 
Hen the 3.in whoſe reigne they began to be aboliſhed, ra her by deſuetude and in reverence 
to this Canon Lov Mit by any Statute of the Realme!: as learned MF Selden hath obſer- 
ved in the Notes upon his forementioncd Eadneris þ.204 where alſo the Reader may lee, 
how farre forth they w-re forbidden, Onely the tryall by Combate, though it be abrogated 
by the Canon heere, is notwithſtanding permitted by the Law of this Land, but of very rare 
and conſiderate practice. formed 
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formed by combate, and paſſing by burning fire, which is 
worthily rejected, for that thereby the innocent many 
times was condemned, and God thereby did ſeeme to be 
tempted : Of injuries and wrongs done: Of Eccleſiaſti- 
call puniſhments due to offences, among which one is, That 
ſo often as one offendeth, ſo often hee 1s to be puniſhed : 
And that Prelates doe not take reward, to winke at men 
in their ſinnes, or turne corrections into pecuniary paines, 
for gaine of filthy lucre : Of Penances and Pardons, or re- 
miſſions : Of Excommunicatian, which is the greateſt pu- 
niſhment in the Eccleſiaſticall juriſdiction, and who, and 
in what caſes men are to be ſtrucken thereby. 
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17 hat uſes the ('ioile and Cancy Lap bee in this a 
. Rea{me ; and that the Civile Law reſpefteth i mat- 
ters of ordinarie and extraordinary Cogniſance. 


F all thoſe godly and excellent Titles of the Ci- 
vile ud Canon Law, ſo full of wiſdome, ſo full 
J ot variety, ſo well ſerving for every moment, 
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nd ſtate of the common-wealth, in peace or in 
warre,as nothing can be more, the Profeſſours thereof have 
very little uſc here within this Realme. . a | 

Fer firſt, for the Civile Law,(befide the two Univerſities 
of this land. that of Oxford, and the other gf Cambrigge, to 
whom the Kings of this Realme have granted a larger li- 
bertie, in thepractiſe of theſe Lawes than to any other place 
of the Kingdeme; fot that their purpoſe was, to have young 
men treyned.upithere, in a more ripe knowledge of theſe 
profeſſions,that when they came abroad, they might be more 


ready in all matters of negotiation and commerce, apt the 
| rince 


Fadlegem Wo · 
dian, de Jactu. 
tot. tit. 
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Prince or ſtate ſhould have need of the to deale in with for. 
rein Nations, when they were thereto called;ta which the 
Lawes of this Land ſerve nothing at all, by reaſon of the dif- 
ference that is betweene their Law, (which is either wholy 
the Civile Law, or for the moſt part grounded on it) and 
the Law of our Nation ) a very few Titles arc left tothe 
practiſers thereof to deale in, and moſt of them ſeldome and 
rare in uſe, as ſhall be hereafter ſhewed, fo that I may well 
divide all the profeſſion of the Civile Law here with us, 
into matters Ordinaric and Extraordinarie. | | 


SECT. 2: 


That the matters of ordinary Cogniſance are Marins, of 
which (ſome are ( ivill, others ¶ riminall, and what the 
Civil Marine matters are; and what manner of progee= 


dings they have. 


T He matters of ordinary cogniſance of the Civill Law 

here in this Land, are Marine matters, of which ſome 
are Civill, ſome are Criminall. | | 

Civill matters are thoſe which concerne either the free 
uſe of the Sea it ſelfe , or the rights that men have to trade 
and traffique thereupon,or the bargaines, ſales, or contracts, 
or as it were contracts that are made or done beyond or 
upon the maine Sea, or any creeke thereof, or within al- 
much ſpace from the Sea, as the greateſt winter wave run- 
neth out, for any matter belonging to any negotiation or 
merchandize, or any other thing to the Ship or trade ap- 
pertainin 5 by WHEY 
And firſt for the uſe of the Sea it ſelf;the Law holds it to be 
common, and that every one hath right to trade & traffique 
upon the fame, ſo that it be without the prejudice of that 
Prince or Land, to whom the Sea is adjoyning. The like 
may be ſaid for the ſhore it ſelfe, ſo that it be either for the 
refreſhing of themſelves with water, or victuall, or for the 
repayring of their Shippes, or buy ing any thing neceſſary 
thereunto, or it bee either for uttering of any commodiry 


they 
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they have, or buying any thing againe of the people, upon 
whoſe land they touch: In which caſe it were barbarous to 
repell any, comming in peaceable manner ; albeit it may 
happen upon ſome jealouſie of the State, either for that it 
hath ſome great forrain Enemy, whoſe continuall invaſion 
they feare , or that the Sea coaſts are much infcſted with 
Pyrates, that in this caſe reſiſtance may be made; but wheu 
it is made manifeſt by flag of Truce, or otherwiſe, they are 
no other but well meaning men, they are to be entertained 
with all kindnefle 

For Contracts in Marine cauſes, ſome are contracts in 
deed, ſome are as it were contracts: Contracts in deed are 
all bargaines and fales whatſoever, made betweene Mer- 
chant and Merchant for any commoditie, fraught or traf- 
fique in the ſhip,or any ſale or bargaine made of the ſhip, or 
any thing thereto belonging, as Maſts, cordage, anchorage, 
victuals, or any other thing of like nature, neceſſarie for the 
imployment of the ſhip, 

Thoſe things which are as it were contracts, are thoſe 
perpetuall rights, whichare betweene the Purſer or Maſter 
of the Ship, and the Paſſengers, or betweene one paſſenger 
and another. . 

The perpetuall right which is betweene the Purſer or 
Maſter of the Ship, and the Paſſengers is, that the Purſer 
or Maſter be anſwerable for all ſuch wares or gods as are 
brought into the ſhip, whether it be delivered to himſelfe, 
or any of his Mariners: for he ought not onely to be iuſt and 
honeſt bimſclfe , but alſo uſe the miniſterie of honeſt peo- 
ple abouthim ; and therefore the Maſter of the ſhip is no 
leſſe bound for their perſons than his owne. The Paſſen- 
gers againe are honeſtly and readily to pay the Maſtcr of 
the ſhip their fraught, and all ſuch other charges of dyet, 
and other proviſion as they have put him to; wherein if 
there be any default of any ſide, the Law affordes an action 
8 whereby the one or the other may be re- 
leeved. 

The Maſter of the ſhip is he, who hath the charge of the 

N Whole 
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whole anchorage and government of the ſhip,and his office 
is either to let the ſhip to hire, or to buy and ſell Merchan- 
diſe, or to plic fares, or to provide tacle and furniture for 
the ſhip. | 

The Parſer, whom the Law calleth Exercitor Navi, is 
he to whom allthe profit or revenue of the ſhip doth come, 
whether it be in his owne right, or in an others. 

The perpetuall right that is betweene paſſengers and 
paſſengers, and ſaylers and paſſengers is, that in caſe of 
ejectments, and caſting out of gods, and other merchan- 
diſc into the Sea in time of tempeſts, or other dangers, by 
rocks or quick ſands, for the lightning of the ſhip, becauſe 
it is for the common good of all that are inthe ſhip, and the 
preſervation of the reſt of the fraught of the ſhip,1t be made 
up with the common contribution of all: for Fg reaſon it 
is, that they whoſe goods are ſaved hereby, ſhould againe 
with their goods redeeme the others loſſe, according to ſuch 
proportion of gods, as they have in the ſhip, and the Law 
ot the Sea allowes. 

But in caſes of Ejectments, the Law of the Sea is this, 
(which was taken from the people of Rh, who in old 
time were great ſeafaring men, and diſcoverers of ſundry 
countries, whoſe Rules even to this day are holden for god 
among all Marrigers, for the great equitie and indifferencie 
that is in them)that as well the Maſter or Purſer of the ſhip 
himſelfe ſhall contribare forthe preſervation of his ſhip, as 
alſo the paſſengers for ſuch ware as they have in the ſhip,of 
what ſort ſoever it be, albeit happely ic be bur of ſmall 
weight, as pearles, pretious ſtones, and ſuch like; and £ 
perchance there be ſome paſſengers in the ſhip, who- have 
no ware nor merchandiſe in it, yet becauſe themſelvesare a 
burrhen to the ſhip, eſtimate is to be made of his or their 
apparell, rings, and jewels, according to which, he or the 
are to contribute towards the loſſe of ſuch things as are ca 
out into the fea : neither is there any thing ia the hole 
ſhip excepted, fave only thoſe things which are put therein 
to be ſpent, for the commien gd of all, as victuals, fucll, 

4 and 
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and ſuch like ; for thoſe things are not brought in for any 
one private mans uſe, but for the benefit and fervice of all: 
and fo much the rather, for that if victuals faile, or other 
like-neceflaries want, every one muſt contribute thereto, 
or impart of that which he bath for his owne private pro- 
viſion ; but of mens owne bodies, unlefle they be ſervants, 
there is no rate tobe ſer, becauſe a free-mans body cannot 
9 eſt be made x8 well of thoſerhings 

In priſing, eſtimate is to e as well of thoſe thi 
which are loſt, as thoſe things which are ſaved, and t 

rice is to be ſet downe, not for how much they were 

ght, but for how much they might be ſold, and that for 
the preſent, leſt the contributors ſhould be overmuch char- 
ped: Neither isit to the purpoſe that the which were 
oft, might have beene ſold for more, for that herein regard 
is not to be had of the gaine, but of the loſſe. And it any 
thing that was throwne out were knowne to be decayed or 
made worſe by waſhing with falt-watcr, it is not to be e- 
ſteemedas a ne freſh thing, but the price thereof is to be 
abated accordingly. 

Now the contribution is to be made in this manner, firſt 
the loſſe is to be ſet downe, then the rate of thoſe things 
which are ſaved, 45 222 be om an equall 
portion, porporti e to the quanti every mans 
hack in the ſhip, to make up the lot, ing 
out ol the loſers geods for himſelfe, ſo much as is anſwe- 
rable to his jon, ſo that he ſhall neither be made 2 
cleere ſaver, nor a cleere loſer, but ina certaine quantitie 
rateable to his part. 

But this contribution is in that cafe to be made, if the ſhip 
be faved;for otherwiſe ifa wrack happen, either before the 
ejectment, or inthe ejectment, then wharſoever any of the 
vectors or paſſengers catch,is his owne;neither is there any 
to be had of the loſſe of the ſhip, or of the gends, un- 
kite perhaps afterwards they be draywne out of the ſea. 

But here we are to note, that neither the things that are 
thus ejected.ceaſe to be the _ ———" 
| 3 that 
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that takes them up ; for becauſe the firſt owner doth not 
count them for goods caſt away , bur ſtill hee beares that 
minde to them, that if he may recover them, he will hold 
them as his owne goods , _ in conſideration of ſo much 
as afterward hee ſhall recover, the contribution in che reſt 
ſhall ceaſe. 

Neither if the Maſter of the ſhip himſelfe by violence of 
the tempeſt, ſhall loſe a Maſte or a Saile, ſhall hee be more 
allowed therfore, than a Carpenter to whom a houſe 1s let 
out to be built, ſhall be allowed for his axe or ſawe, if hee 
breake it. | 

- Beſide in matters of wrack, there is, as it were, a contract 
betweene them which have loſt their gods by ſhipwracke, 
and them upon whoſe Lands the ſaid gods are driven, that 
the ſame be reſtored to them or their Peires,if they come in 
due time to claime the ſame: and therefore it is preciſel 

L. ne quid if. de forbid by the Law , that no man ſhall meddle with ſuc 
a — gods as are wrecked, and ſuch as are proved to have ſtolne 
Si any thing thereout are holden for robbers ; for that ſuch 
oods being caſt on land, & recovered out of the ſea, remain 
Bil his who was the owner thereof, and deſcend upon his 
L. 1.1ib. x1.c, heirc, neither excheat unto the King, neither to any other 
de naufragiis. Whom the King hath priviledged in this behalfe. And ther. 
tore the Emperour Conftantine the great, ſaith worthily in 
this caſc ; If any'/hip at any time by ſhipwracke be driven unto 
the ſhoare, or touch at any land, let the owners have it, ani let 

not my Exchequer medale with it: for what right hath my x- 

ehequer in another mans calamitie, ſo that it ſhowld hunt after 
gaine in ſuch a wofull caſe as this is; And yet if no kindred 

22 within a yeare and a day, or appearing, prove not 

the goods ſhipwracked to be theirs, the goods come to the 

Exchequer even by that Law : ſo much that law condem- 

neth careleſneſſe, which is written Vigilantibus & non dor- 
mient ibu. And with this agree the Lawes of this Land, ag 
taken out of theſe impctiall lawes; whereby it is ordered 
that ſuch goods as are ſaved out of the wracke, ſhal be kept 
by the view of the Sherife, or ſome other chiefe Officer, 


aud 
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and delivered to the hands of ſuch as are of the place where . 2 — 


the goods were found, ſo that if any ſue for them, & prove chien au catte 
them to be his, or to have periſhed in his keeping, they ſhall; he viue 
be reſtored unto him without delay;orherwiſe they eicheat I due le 
unto the King, or to him to whom'the King hath granted Trike} ws 8 
the ſame : And if any convey away any part of the ſame dein lan G. x 
goods contrary to the law, and be attainted thereof, he ſhall jour, & procue 
be awarded to priſon, and make fine at the Kings will, and (e bens deſtre 
yeeld dammages unto the party grieved ; and a wrecke by /** '/*veracux 
the lawes of this land, is where all living things within the vis"; pf ; i 
ſhip doe periſh, but if a man, a dog, or a cat doe ſcape out ture de Welt- 
of the ſhip alive, it is other wiſe. minſt. I. cap. 4. 
For matters of contract, they are either in the petito- J en les jours 
rie, or in the Poſ{cſforie. The Petitorie is where the IgE F.. 
property of auy thing is — this of all otheł ſuites Inſtitut. de re- 
is the hardeſt, becauſe the proofe thereof is very difficill: % dimiſſione 
for albeir the propertie of things may bee got by many J Jngulorum fr. 
meanes, as well by the law Civill, as by the aw of Nati- rue 
ons; yet ĩt is not a thing ſo eaſie to be proved, for that there l. adeo C. tory 
mult concur many things to the proofe of a property other- Li ul. C. de qua- 
wiſe you ſhall faile in your ſuit, as in a caſe of bargaine and 47/1 pre- 
faile, that there was ſuch a conttact between the buyer and J. l. b. bene 
the ſeller, that there was either money paid for it, or that 
he that ſold it was content to take the buyers word for it, C. 4cquirend, 
that delivery was made thereof, pendgy roperty 9.44 . I. ext 
paſſeth not, but onely in ſome few caſes, in d hich neither * conſue- 
poſſeſſion nor delivery is required. Laſtly, that he ,which 
fold it was right full owner of it, otherwile can he not paſſe 
over a thing he had no-right unto. 1 ft ge 
The Lordſhip:or property:of things, is bipartite ; fon ei- 
ther it is direct or full, ſuch as men have whet they have 
not only the thing itdelfe, whereof they are Lords or Pro- 
prietaries, but alſo the uſe and commodity thereof; or elſe 
it is profitable, as is the hold of Tenants and Farmers, who PT 
have the uſe, gaine;and poſſeſſion of xhe ching. but the Lord 
the property and rent in acknowledgement of his right ang 


Soveraiguty. . N e ee 10 
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The poſſeſſorie is that right, whereby theuſe or poſſeſſi- 
on of a thing is claimed, of which there be three ſorts : for 
it is either in getting of the poſſeſſion of that a man hath 
not, or in keeping of the poſſeſſion of that a man hath, or in 
NN and regaining of the poſſeſſion of that which 
is loſt, | 

The proceeding in all theſe Civile matters, is by Libell 
concluding to the action, the partie agent giving caution to 

oſecute the ſute, and to pay what. ſhall be judged againſt 
Pim. if he faile inthe ſute; the Defendant on the contraric 
part, ſecuring his adverſarie by ſufficient ſuertie, or other 
caution,as ſhall ſeeme meete for the preſent to the Judge, 
that he will appeare in Judgement, and will pay that which 
ſhall be adjadged againſt him, and thæt hee will ratific and 
allow all that his Proctor ſhall doe in his name: for to all 
theſe ends ſatiſdation in Judgement is, which is nothing elle 
but a conrſe to ſecure the adverſarie of that which is in de. 
bate before the Judge, that on what fide ſoever the cauſe 
ſhall have an end, the clients may be ſure to get that, which 
by law ſhall be adjudged unto them. 


SECT, 3. 


hat are the Criminal marine matters, whereof the Law 

Co A? plea beere with us, and what proceeding 

the = 

Nd ſo much of thoſe Civile Marine matters where- 

the Civile Law heere in England uſually holdeth 

plea. Now af the Criminall matters which belong to that 

Court, bam yet by way of Commiſſion from the Prince, and 

that is that horrible crime of Piracie, deteſted of God and 

cicer.; lib. off. man, the actors werein Tully calleth Enemies to all, and to 
whom neither faith nor oath is to be kept. 

In an Attick Piracte is called of the Greeke word 7423, which is * De- 


ſenſe, for they TE N | "ah . 
Caid æetęrv, ry N in Latin, and in Engliſh'Deocips, for that many times 
Arm 7% NAG- NN, and from this ſenſe, 67 x7 Sd\awny xgkip9er, were called a” 
erm, Pirates, as the Scholiaſt of Sephocles hath noted upon A ax. 4 N 

| N they 
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they pretend friendſhip, when they intend nothing elſe but 
robberie and bloud · ſnedʒ or they are ſo termed of the word 
reer, that is, of their wandring up and downe, and reſting 
in no place, but ing hither and thither to doe miſchiefe. 

A Pirate is a Sea - thiefe, who for to entich himſelfe, either 
by ſubtilty, or open force, ſetteth upon Merchants and o- 
thers, trading by ſea, ever ſpoyling them of their loading, 
if they get the upper hand, and ſomtimes bereaving them of 
their life, and ſinking of their ſhips. 

The proceeding oftheſe Criminall matters, is by accuſa- 
tion and information, and after by triall of twelve men up- 
on the evidence, according to the lawes of this land, and the 
lawes of the ancient Feudes of Lowbardie, where the like 
triall is, and from whence, it ſeemeth,this of ours was firſt 
derived. But here muſt wee note, that matters of repriſals 
are no piracies, although many times there fals out no leſſe 
outrage in them, for ſpoyling and ſlay ing of men, than doth 
in the other: for that Repriſals are done by the Princes 
commiſſion, granted to the ſubject, for eſſe of ſome 
injurie done to himſelte or his ſubject, by ſome other for- 
reine Prince or ſubject, and amends hath beene required by 
law, and cannot be had, where licence is given to the 
ſubiect to releeve himſclfe by what way he can againſt the 
other Prince, or any of his ſubiects, by —_ ſo much 
yore of his, as himſelfe was 3 z Which coutſe is 

Id among Princes, the rather to a ice where it is 
lawfully demanded. Bartol. I. au m. 2. C. de Fade 
& Calicols. A | 

SECT. 4. 

That the things which extraordinarily belong unto the | 
Cogmiſance of the Civile Law, are of three ſorts, aud 
concerning the firſt, which reſpectetb treaties betweene 
Prince and Prince. 11 

AN d thus much of the cauſes, which ordinarily doe bo- 
long undo the Cognilance of the Civile Law 2 —1 
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land. Now it followeth , that I ſpeake ſomewhat of thoſe 
things wherein the Civile Law dealeth incidently, and by 
authoritie of the Prince, & is not the ordinaric object of the 
Civile law, howſoever otherwiſe they cannot be handſomly 
dealt in, but by ſuch as have the skill of the Civile Law. 

Whereof there be three ſorts, the firſt is matters of for- 
rein treatie hetweene one Prince and another; the ſecond is 
the ordering of martiall cauſes, whether they be Civile or | 
Criminall in an Army; the laſt is the Jadgements of En- 
ſignes and Armes, and the deciſions for challenges of rights 
of Honour and precedencie, where any of them is in con- 
troverſte. 

For the firſt, whereas all other Nations in compaſſe round 
about us be governed by the Civile Law, and treaties are to L 
be decided by Law ( both for thoſe things which are in que- 
ſion, and to be concluded by Law, and for thoſe things 
which are determined by conſultation and agreed upon) 
who is thereto to bechoſen rather than a Civilian,to whom 
their law is knowne, as well as to themſelves : and if per- 
haps he underſtand not their language; yet hee underſtan- 
deth that language wherein the lawes themſelves are writ- 
ten, and is the fitteſt tongue for treatiſes betweene Princes 
and Princes, becauſe it is a common tongue to the learned 
of all the Weſt part of the world, and thereby every Prince 
ſhall reteine his owne Majeſtic in parlying, as it were, in 
his owne language, and not be forced to ſpeake in an other 
Princes tongue, which, no doubt, is a great diſadvantage 
to him that ſhall treat; for that every Nation hath ſome | 


proper Idiom, not ſo well diſcerned by the booke-ſpeaker, 

as perceived by the Natives of the countrey, where it is 

ſpoken, and wherein a ſtranger may eaſily be deceived. | 
How much forreine Princes doe eſteeme of the skill of 

a Civilian in theſe matters, it may be underſtood thereby, 

that they never, for the molt part fend any Embaſſage for 

the treatie of any league or matter of commerce, but that 

one or moe of them are Civilians. And if the care of theſe 

things be ſo great with them, ſurely the eſtimation of the 


ſame 
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ſame ought not to be light with us: for by what lawes their 
leagues and negotiations uſe to bee directed, by the fame 
muſt ours bee ordered, ſo that for that point, one kinde of 
learning muſt ſerve for both ; for that otherwiſe one Nati- 
on will not be convinced by the other what their capitula- 
tions are. 

Surely, ſuch as over and beſides their owne experience, 
bave the knowledge of the Givill Law, have herein a dou- 
ble helpe above another man that wanteth the ſame, Firft, 
their owne underſtanding , which for the moſt part is of 
like proportion as other folks is: Thenthe skill of the Lawes 
themſelves, which are a quinteſſence of wit above other hu- 
mane learning, and were either wholly compoſed of the 
mature and deliberate reſolutions of ſuch Emperours as 
then ſwayed the whole world, or were the doomes & judg- 
ments of ſuch wiſe men, as then managed the whole world, 
and the affaires thereof under them, But who, when hee 
ſeeth a ſword in it's ſcaberd, knoweth whether it will cut 
or not, although the forme thereof be a preſumption, that it 
will: but, doe but draw it out of the ſcaberd, and try the 
blade thereof, and then ſhall you ſee the ſharpeneſſe of it: I 
make no application hereof , for that my meaning by my 
words may be well enough knowne. 

But in theſe matters, the wiſdome of the State knowes 
beſt what is to be done, and I onely remember what other 
Nations doe, leaving the reſt to their graveſt conſiderati- 
ons, who by precedents of former times, and men of expe- 
rience, furniſhed with eæoticke tongues, have carried this 
part of pollicie very well and ſafely hitherto: but now to 
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SECT. 5. 


What are Martial cauſes, which are the ſecond extraordi- 
nary matter belonging to the Cogniſance of the (vill 
Law with ws. 


Artiall cauſes are either Civill or Criminall, where- 
| of both are determinable by the Civill law. A Civill 
Martiall cauſe, is where either the Captaine or the Souldicr 
requireth ſome thing that is due, and withholden from him, 
as his ſtipend, his apparell, which among the Romans was 
due twice a yeare, that is, their Sommer apparell from the 
firſt day of April to the firſt of September, and their Win- 
ter from thence to Aprill; his diet, which among the Ro- 
mans was two dayes hard bisket , the third fofter bread , 
one day wine, an other day vineger , one day bacon, and 
two dayes mutton; his priviledges either in caſes of pre- 
ferment, as to be removed from one degree to another, or 
in caſes of immunitie, as to be freed from all ſervile functi- 
ons, and ſundry other like, which a diligent reader may ga- 
ther out of the titles of the Digeſt and Code of militarie af- 
faires, and other like titles which accompany them. 

Souldiers faults are either proper to themſelves,or com- 
mon with others. 

Thoſe are common with others, which other men fall 
into, and are corrected with like ordinary proceeding as 
other crimes of like nature are, as man · ſlaughter, theft, 
adultery, and ſuch like. 

Thoſe are proper which doe properly appertaine to mi- 
litarie diſcipline, and are puniſhed by ſome unuſuall or ex- 

traordinarie puniſhment, as are theſe, not to appeare at Mu- 
ſters: to ſerve under him he ought not to ſerve: to vage or 
wander long from the Tents, although he returne of his 
owe accord : to forſake his Colours, or his Captaine: to 
leave his ſtanding: to fly over to the Enemy: to betray the 
Hoaſt: to be diſobedient to his Captain, Coronell, or Lieu- 
tenant, to loſe or ſell his Armour, or to ſteale another mans: 


to 


and Eccleſiaſticall Law: 99 
to be negligent in * , or providing of victuall: to neg- 
lect his watch : to make a mutiny, to fly firſt out of the 
field, or other like, which are delivered in the late cited ti- 
tles. Concerning this Arrian, who wrote the life of Alexan- 
der the great, thus ſaithʒẽ very thing is counted an offence in a 
Souldier, which is done contrary to the common diſcipline; as 
to be negligent, to be ſtubborne, to be ſlothfull, 

The puniſhments wherewith Souldiers are corrected, 
are theſe, either corporall puniſhment , or a pecuniarie 
mulct, or injunction of ſome ſervice to be done, or a mo- 
tion or removing out of their places, and ſending away 
with ſhame. 

By capitall puniſhment is underſtood for the moſt part 
death, or at the leaſt beating, unleſſe happily it be pardo. 
ned, either for the unskilfulneſſe of the Souldier, or for the 
mutinie of the company , being thereto drawen by wine 
and wantonneſſe, or for the miſeration or pittie of the par- 
ty offending. 

All which a wiſe Judge moderatcth according to the 
quality of the perſon, the quantitie of the offence, and the 
opportunitie of the time. 


SECT. 6. 


That the third and laſ matter of extraordinary (ogniſauce 

in the Civill Law here with a, ate . —— of 

Armes, and ranging of every man in his proper place of 
honour: and firſt of Armory. 


Ne laſt extraordinary matter that the Civile Law judge 
dealeth in, is the bearing of Armes, and the ranging of 
every man into his rome of honour, according as his place 
requires: and here firſt of Armes. For skill in Armory, al- 
though it be a thing now almoſt proper to the Heraulds 
of Armes, who were in old time called Feciales, or Cadu- 
ceatores, becauſe they were meſſengers of warre and peace; 
either to proclaime the one, or denounce the other: yer the 
ground thereof they have from the Civile Law , fo that 
O 2 thereby 
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thereby to this day they may be directed in their skill, or 
C. ut nemo pri- controlled if they doe amiſſe. | is 
vatus prediis For beſides, that there are many other places in the Law 
ſais, vel aliens which touch Armory, as appeareth by the titles here quo- 
vela regia im- ted in the margent, Barthol. himſelfe maketh a ſpeciall tra- 
op rd | og Rate thereof, and divideth the whole matter of Armes into 
4 — g- three ranks, according to the divers ſorts of men that bare 
na imponere & them : for ſome are Armes of ſome publick dignitie and 
c. De ſtatui & office, as the Armes of the Legate, or Proconſull, the Armes 
imaginib. ut of Biſhops, the Armes of the Lord Admirall ; other are 
— ſatve- Armes of ſpeciall dignities, as Armes of Kings and Prin- 
toris, Ce. ces, which no man is to beare or,paint in his houſe or 
De hi qui po- ſtuffe, unleſſe it bee for to ſhew his duetie or ſubjection 
tentiorum no- therein. 


_ ulos The third fort is, of thoſe which are private mens Armes, 
5 * ibi of whom part have them by the grant of the Prince, or by 

1 authoritie of thoſe, to whom the Prince hath given power 
ff. de rerum di- to grant Armes to others, as hath the Earle Marſhall. with- 
viſio. l. ſo in this Realme of England; others have taken them by 

- Il inęenus their owne authoritie , which albeit in former times they 
& — might doe, as alſo they might take ſuch names as every one 
{. adrecognoſ- did like of { for names and ſignes inthe beginning were in- 
cenda ff. dere- yented, for to know and diſcerne one man from an other) 
rum — and as every man might change his name, ſo might hee 
4 —— change his ſigne, ſo that it were not done in fraud and de- 
c. de mutatione ceĩt: but after it was forbidden, both that any man ſhould 
nominis 1 1. change his name, becauſe it was not thought it could be 
de Fate, - done with any god meaning, and that no man ſhould beare 
jalß nominis. Armes of his owne authoritie; and therefore Officers were 
appointed under Princes ( as I:have ſaid) who ſhould give 

Armes to ſuch as deſerved well of the common; wealth, ei- 

ther in warre or peace: for albeit in the beginning Armes 

and Colours were proper to men ot warre, to avoid con- 

fuſion in the hoaſt, and to diſcerne one company from 

an other, yet when it came to be a matter of honour, it was 

challenged no leſſe by men of peace, than by men of warre; 


for true indeede is that ſaying of Tully, Parua ſunt forit 


arma, 


— 
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arma, niſi eſt conſilium domi: and the Emperour ſpeaking 


of the benefit that Advocates, and ſuch like bring to States C. Advocati c. 


and Common: wealths, ſaith thus, Advocates which breake 
the doubtfull fates of cauſes, and with the ſtrength of 

their defence ſundry times, as well in-publick cauſes as in: 

private, raiſe up thoſe that are falne, and releeve thoſe 

which are wearicd, doe no leſſe god unto man- kinde, than 
if by warte and wounds they ſaved their parents and coun- 

trey: for we (faith hee) doe not count, that they onely doe 

warre for our Empire, which do labour with ſword, ſhield, 
and target,butalſo our Advocates,for indeed the Advocates 
or Patrons of cauſes doe warre , who by confidence of 
their glorious voyce doe defend the hope, life,and poſteri- 
tie of ſuch as be in danger: thus faith hee; and thereupon, 
commeth that diſtinction of ¶ aſtrenſe peculium, Er 774 
caſtrenſe peculium, ſignifying thereby, that albeit Counſel- 
lours to the ſtate, Lawyers, and ſuch like be not actuall war- 
riers, yet they are repreſentative warriers, and doe no leſſe 
ſerve the Common- wealth than they. The Souldier riſeth 
betime in the morning, that he may goe forth to his exploit, 
the Advocate that hee may provide for his Clients cauſe; 
hee wakes by the trumpet, the other by the cock;he orde- 
reth the battell, the other his Clients bufinefle ; hee taketh, 
care his. tents bee not taken, the other that his Clients. 
cauſe be not overthrowne : ſothencither of them is a war- 
rier, the one abroad in the field, the other at home inthe 
Citie. Beſides Barthel. treateth in that place, what things 
are borne in Armes, either naturall, as beaſtes, birdes, f. 
ſhes, mountaines, trees, flowres, ſunne, moone, ſtarres, 
or ſuch like: or artificial, not taken from things exiſtent, 
as colours, ſimple and mixt, divided by halfes or quarters, 
or by lines, direct, croſſe, overthwart, or ſuch other; then 
how each of theſe is to bee carried, wherein Art muſt fol- 
low Nature, that every thing figured, be borne according 
to the nature of that which it doth figure, and not other- 
wiſe : and therefore as in enſignes, flagges, or ſtandards, 
the ſpeare or ſhaft goeth before, & the ſtreamer or colours 
O 3 follow 


de Advocatis 
diverſorun Ju- 
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follow after, ſo the face of every creature that is figured. or 
deſcribed in the banner or hatchment, muſt loke unto the 
ſhaft or ſpeare ; unleſſe a man beare two creatures, one look - 
ing toward the other, for then this obſervatĩon hath no 
place, for vaine it is to conjecture where things arc certain, 
other wiſe it is the nature of the face to goe before, and the 
body to follow after: and the like reaſon is of the parts of 
every creature which is likewiſe borne in Armor, which 
are diſtinguiſhed by before and bebinde, whoſe fite muſt be 
ſach, that the head looke to the ſpeare, otherwiſe would it 
ſeeme to goe backe like a monſter : bur it the forepart alone 
of any creature be borne ina Scucheon, as often it happeneth 
that-men give onely a Lyon, Beare, or Buls head for their 
Armes, then muft not the head directly leokeunto the ſhaft, 
but aſide: further, every of theſe creatures be fo deſcribed 
in the coate, as his vigour and generoſitie be beſt ſet out, 
whether it be a fierce or ſavage beaſt, or a. milde and gentle 
creature. But for colours, his rule is, that the nobleſt co- 
lour be put in the firſt part of the field, howſoever thecoate 
be divided, quarter or pale. And of colours, the golden co- 
lour is the chiefeſt , as that which doth figure the Sunne, 
which is the fountaine of light, which is moſt acceptable to 
every mans eye. The next is Purple or Red, which doth 
figure the fire, that is the higheſt and nobleſt ot the foure E- 
lements, and next the ſunne it ſelfe in dignitie. The third 
is Blew, of the Heralds called Azure, and Ceruleus in Latin, 
which figureth the Aire, which is a cleere and tranſparent 
body, and moſt capable of light, and commeth in nobility 
next after the fire. The fourth is White, which commeth 
neere tothe Light, and therefore is more noble than Black, 
that draweth neere to darkneſſe, and therefore is the baſeſt 
of. all Colours. And for mixt colours, as every one hath 
more or leſſe of White or Black, ſo either they are nobler 
or bafer in reputation or degree. And thus much in gene- 
rall as concerning the knowledge of Armes. 


SECT, 7. 
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SECT. 7. 


{ oucerning the Placer and Succeſſiions of Princes, and other 
honourable Perſonages, and firſt of their Places. 


Mo followeth what the Civile Law holdeth, as con- 
cerning Princes, and other honourable Perſons, and 
their ſucceſſions and places, which a grave Judge of this 
Land hath anciently acknowledged to belong unto the Ci. Nedbam 3 7. 
vile Law. | Hen. 6. fol.⁊ 1. 
By the Civile Law. all power commeth from God, as the 
Scripture teacheth, and among powers the two greateſt are 
the Empire, andthe Pricſthood ; for as God hath ordeined 
the one to rule the outward man, and to bring all his actions 
within the compaſſe of reaſon, and ſo to eſtabliſhcommon.- 
wealths, and to order the ſame : So alſo hath hee provided 
the other for the inſtruction of the inward man, and the 
gr. be Religion among men. 
By the Empire, I underſtand, not onely the Empire of 
Rome ( which ſometimes bare rule over moſt part of the 
world, at the leaſt ten mighty Kingdomes, which now are 
growne into dee Empires and Monarchies them- 
ſelves ) but allo every ſeverall Kingdome, which acknow- | 
ledgeth no other Emperour than his owne Soveraigne; for | 
howſoever they differ in name and title, yer is the office it | 
ſelfe all one: For every one of them is Gods immediate Vi- 
car upon earth in their owne kingdomes, for matters ap- 
pertaining unto Juſtice. Whereupon the Civile Law gives 
them very honourable titles, ſometimes tearming them Po 
Gods upon earth, for the great authority they have over 1 S — 2 - ; 
other men under God ſometimes Miniſters of God, for the c., 7 13. 
ſervice they doe God in their common- wealths; ſomtimes C. 1. fit. 3 l. 56. 
moſt holy, and moſt religious, for the care they ought to C. f. fit. i. I. 5. 
have about Religion, and correcting of thoſe things which 
are done againſt the feare of God ; for a King ought in afl 
things to propound the word of God before him for his 
rule, and to follow the doctrine of the Apoſtles ; ſomtimes 
they 


C. 1. fir. 1 . 5. 


C.. tit. 4. I. 23. 


L fn. C. de ver. 


ſignif. c. de dig- 
uitat.l,8 lib. 


1 Petri c. 2. 


ver. 13. 


Abc. ſignific. 
via ext de pe- 
nitentiis &c. 
C. 6 t. 23. 1.19. 
C. deteſtib,l. 


omnium, 


C. 7 lit. 37 l. 3. 


in princip. 
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they are called moſt milde, becauſea King in all the courſe 
of his life, but ſpecially in matters of puniſhment ought to 
imitate che mercie and favour of Almighty God. 

Although the Emperour or King be reckoned among his 
Nobilitie, becauſe he ſhould not be puft up with the glorie 
of his place, & conceive he were of a more excellent mould 
than the reſt, when indeed wee are all of one, and the ſelfe 

{ame clay ; yet he is both by the ordinance of God and man 
05 umgizer, (as the Apoſtle tearms him) among them, that 
is, one who is ſupreame Soveraigne above the reſt, and 
whom they ought in all things to obey, ſo it be not againſt 
the Law of God, and common Juſtice ; for himſelfe is in 
ſeed of the whole Law, yea he is the Law it ſelfe, and the 
onely interpreter thereof, as in whoſe breaſt is the whole 
knowledge of the ſame; which albeit the Doctors doe 

hold with a qualification, as thereby underſtanding, not 
onely the Princes perſon, but alſo his Chancellours, both 

which put together, make up a perfect ſtate of a Prince: 

yet foraſmuch as all that benefit of wiſdome and govern- 
ment that commeth from them unto the Common- wealth, 
is principally derived from the Prince, as fromthe head, 

who hath vouchſafed to make them,as it were,members of 
his body, and fo by them to derive the power of his ge- 
vernmentunto all; it may be rightly ſaid, that in the Princes 
breaſt, reſteth the fulneſſe of all knowledge, for the well 
ordering of his common- wealth; for what they ſee, they 
ſee for him, what they heare, they heare for his uſe, what 
they underſtand, they underſtand to doe him ſervice, and fo 
conſequently of the reſt of the actions of the minde and bo- 
dy, they obey the Prince as their Soveraigne : ſo then as the 

Prince hath the primacie in the government of his com- 

mon- wealth, and all thoſe which governe under him, go- 

verne by, and for him; ſo alſo hath he the precedencie, and 
prolific or foreſitting in all aſſemblies before the reſt, and 
ſuch other as have precedencie or foreſitting, have it by the 

Princes indulgencie. 

Next unto the Prince is his Queene, who ſhineth by the 


beameg 
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beames of her King, and hath.the hkeprerogative'as him- 
ſclfe hath. After them comes next in place:the Kings Chib- 
dren, becauſe children in a ſort are partakers of their Fa- 
thers dignitie: but yet among children thereis a difference, 
that the male be preferr'd before the female, & among thoſe 
whichare males, theeldeſt have the pteheminence in going, 
ſitting, ſpeaking, and other like matters of reſpect. Aﬀter 
the Kings Children follow in the next ranke Dukes, after 
them Marqueſſes, then Earles, fourthly Vicounts, and 
laſt Barons; all which have dignities either bheritable, or 
granted by the bountiè ot the Prince, whereupon their no- 
bilitie is founded, and whereby they onely and no other 
are to be accounted Peeres of the Land. Among theſe, for 
courteſie ſake, are reckoned ſuch as deſcend of Noble Hous n 
les every one according to his degree, untill thethird gene- , © de 4 
ration : and the daughters of theſe great Houſes, ſo long aa 
they marrie to any that are in degree of Peeres, reteine their 
fathers dignitie, but it they marrie under the degree of 
Peeres, then they loſe theirfathers place, and follow the 
degree of their husband; which notwiibſtanding is in pra- 
Rice otherwiſe.heers among us; but wirhout any warrant 
of Law. The like is of the Widolves of the Peeres, who L. Mulicres 13) 
while they live ſole and unmarried, reteine the nobilitie of C. 4e Ag. . 
thetr-hysbands ; but if they marxie, then; they follow the fri 4 La _— 
eee tbeit ſecond busbands, beit honourable or go nic. 0 3 
Fan ess. MOT: 950 1/26, t 1% nie ELIE: 
Next in place after. Peeres come Knights, whereof Cu- cujacius lib de 
jatiu following the moderne French Heraldrie, maketh Feudis. 
three ſorts; .cnewhereot bee calleth ¶ hevallieri, the other 
Banerers, the third Bachiers, but ſetteth downe no pro- 
per difference of the one from the other; and therefore: 1 
leave that to bee enquired ot thoſe, which ſhall; be curious 
thereof, Among the Ram, for ought that I have read, L. cum te. c. e 
there was but o order of them and they were next in uus. 
degree to the Senatours themſelues, as with us they are to DEL 
the Peeres. | 
BZBetweene Knights and Doctors of the Law,.hath * 
17011 P In 
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| been queſtion for precedencic,fince eitherof them hath been 
| in credit in Common-weales, as may appeare both by the 
compariſon that Tai maketh betweene Lucius Morena, a 
Knight of Rome; and Publ. Sulpitius a Lawyer, either of 
them ſtanding for the Conſulſhip, in his eloquent Oration 
made for Afsrexs, and many diſputes of Barro! and Bal- 
das, arguing the caſe to and fro, which although it be yet 
diſputable in forreine Countries, where the Civile Law is 
in credit; yet here among us where all preferment is taken 
from it, and the Profefſonrs thereof are ſhut up, as it were, 
into a narrow corner of their profeſſion, it is without con- 
chaſſanem de troverſie, and the prioritie thereof indubitable: but yet this 
gloria mundi is the reſolution of thoſe which are learned in this point, 
_— that in ſuch acts as concetrne learning, a Doctor is to bee 
preferred before a Knight, but in acts that concerne milita- 
rie knowledge, a Knight takes place before a Doctor: but in 
other acts which are neither proper to the one, nor to the 
other, firſt are preferred ſuch Doctors as attend about the 
prince; ſecondly ſuch Knights as waite upon the Prince; 
thirdly ſuch Doctors as nat about the Prince, are 
excellent in learning; fourthi come Knights without any 
Hwy of preferment-; laſtly Doctors of meaner gifts and 
Place. 
Although by the Civile La there be no Gentlemen 
of title under Knights, ,'bur-all the reſt went under te 
name of people, yet in other common- wealths there are, 
and with us bee, even in this ranke, which have names 
of preheminence, whereby they are in degree aboue the 
reſt; as with the French there are lex OeniuuBjάjV mus, and 
ie gens de ordinances, and with as are Squiers and Gen- 
tlemen , all which give Enfignes or Coat - Armours, and | 
thereby are diſtinguiſhed from the meaner people: in 
which reſpect Barrel: calleth them Noble, but yet of a 
Berto mad. weake nobilitie, for that it hath no further prerogative 
4e Inſęn. in * chat it makes them differ from thebuſer fort of 
people. 205 


Of theſe two ſorts of Gentlemen witk us, the hy, 
| th 
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hath the priority.“ who ſeemes by the common name wee 
give him in Latin, to have bad his origen, either for that 
hee carried the Armour of the King, Duke. or other great 
perſonage, as wee ſee. not onely in holy Scriptures Saw! 
and Fonathan had their Armour-bearers,; 7 in Poets aud 
other prophane ſtories, Patroclur was MA e, \rmour- 
bearer , and Clitus great Alexanders: whereupom ſome 
write that S five 37900955 Whichis he whom we call 
Armiger in Latin, is a footemao,. that with.a ſpeare, ſhield, 
or head. piece, followeth an armed Knight in bartaile, or 
rather as ſome bther ſuppoſe; it is th ſchtman Hiinſelfe 
armed in the field: howſoever the word be taken, this is 
ſure, that theſe were men of gend account in the old time, 
as thoſe hich won themſelves credite out of warre, and 
ſo xheir eſtimation remainęũd in their poſteritit and as thoſe 


were in time before, ſo ate theſe ich ar in out dayes, 


as deſcending, for the moſt part, from their worthy Au- 
ceſtours. \ | Oy | 


There is no dubbing or creating of theſe by the Princes 


4 + . 


# . 


hand; ori him to whom the Prince hath' given{authori- 


tie, aq it ãs in the cteating ot the Nobilitie, and he mak ig 
of Knights, but every one whom the Captaine hath vouch- 
ſafed that fervice; is by the ſervier it ſelfe a Squier; 
and that not ouely hee which hath done the ſervice in; 
warxe, but alſo ſuch which. have done any equivalene ſer- 
vice in peace, a3: Lievtenants, and Sherifeb of Shires, 
and Juftices of Peace within their Countie + for. even in 
this, as in other Promotions hath chat diſtinction of 
the. Law place, of ( aſtrenſis peculii, & quaſi caſtrenſis, 
whereby ſervice of the Common - wealth at home, is le- 
velled and made equall with that abroad. Gentlemen have 
their beginning either of blood, as that they are borne 
of — „ or that they have done ſome 
thing worthily in peace or warre, whereby they de- 
ſerye to beare Armes, and to bee accounted Gentlemen, 
for hee is a Gentleman who is commonly ſo taken and re- 
puted. | 
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Homer. lia d. 
Flin. lib. IF. 
natural. hiſtoy, 
And ſo it 
might have 
ſeemed by the 
Engliſh name, 
for though we 
now call this 
kinde of Gen- 
tleman an Eſ- 
quier, yet our 
Anceſtors cal- 
led ſ * a one 
Scyld-cnapa, a 
thie ld- — 2h 
that was 

the knave 

(or as wee (ay 
now, the boy 
ot (eryant) tha: 
uſed to beare 2 
Shield or other 
Armour after 
his Maſter in 
the warres:and 
this is anſwe- 
rable to the 
Latin Armi- 
ger, and to the 
originall of the 
dignity; whete- 
as the word Eſ· 
quier (which 
we now uſe) 

fi õ the Frexch, 
properly noteth 
au other thing. 
L. I. c. de dignt- 
tat. lib. 10. & 
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And this is the aſt-andloweſt order of them to whom 
Law doth allow any challenge of precedencie. 
tes 40% s. 
„ oncerning th Sutceſſion of great Perſonages in their 
pplatel of Honowr, | 


ou it followeth, that I ſpeake ſomthing alſo, how 
N great per ſonages one ſucceede an other in their places 
of handle: . inn ine nö 07%" „ie et 


ee And firſt, to begin with the Empire it {elfe;as the grea- 


reſt earthly dignitie under God, albeit in the beginning it 
were rhiſcd up hy no right, but by uſurpation, Iulius Ceſar 


ei changing the former government of the State, and challen- 
ging to bimſelte che whole managing ot the ſume q et aſter 


it came to an ordetly courſe inſomuch as hee that had the 
preſent poſſeſſion ot it, diſpoſetl it to his beſt liking: by his 
laſt Will and Teſtament. So Julius himſelfe devitedir to 
Octavius his liſters ſonne ; and albeit that deviſe take not 
effect, hynteaſon ofthe treaſon that wus wroughe againſt 
Iulius oute er ſom ſo that O Havi was faine torecover 


it by an other right; even by the death of Lepidus atid Au. 
toiuuchis colleagues in office; yet that very Will of 7a 
gavea pretence to Octævia; who after was called A 
©, guſts (becauſe; hee did inerraſe the mpitb with m 


worthy Victories) to ſtand for the inhetitancv of the Bt 
pire; in conſideration of which title the Senate: and people 
of Rome more eaſily ſubmitted themſelves unto his go 
vernment. Aaguſtus in like fort bequeathed it to Tiberim, 
and Tiberiu to ( ai: and ſo it came from one to an o- 


ther, untill ſome of them by cruelty and licentioùſtieſſe of 


life, became ſo odious to God and man that the people roſe 
againſt them, and bereft them of that libertie, which they 
bad preſcribed in appointing of their Succeſſors; and ſome. 
whiles themſelves, and ſomewhiles the Souldiers made 
choiſe of whom they thought good, or by . whom: they 
ö thought beſt to be rewarded. "ot prone the right of Succeſ« 


fon 
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ſion unto the Empire, was toſt up and down many hundred 
yeares betwixt Inheritance, Bequeſt, and Election, un- 
till at the laſt, it came unto that eſtabliſhed ſtate, as now it 
is in, and ſetled Electours of the Empire, ſo often as it hap- 
pened to be voide. Succeſſion in Kingdomes, in moſt part 
of the world, in former time hath beene, and at this day is 
by right of bloud, (a few onely excepted, which are Ele- 
ive, as the Kingdome of Poland is at this day) and in 
Succeſſion the eldeſt ſonne taketh place before the reſt; 
and if there be no heire male, then the eldeſt daughter ſuc- 
ceedeth in the kingdome, and her iſſue: for Kingdomes ( as 
alſo ſucceſſion in other dignities) ate impartible. And yet 
France (to exclude Edward the third from the inheritance 
of the Crowne thereof, who deſcended of Iſabel the ſiſter 
of Charles the faire, and ſo was next heire male unto the 
kingdomèe of France) alleaged for themſelves the Law S 
lick, pretending noue which claimed by the woman, albeit 
he were the next heire male in bloud, was to ſueceed, as long 
as there were of the male line alive, how farre ſoever they 
were off in degree from the laſt King deceaſed. But this is 
but a meer device of the French, fathered upon ſome rotten 
Record of that part of their Nation, called Salii; of whom 
otherwiſe they have nothing memorable to ſpeake of, as 
being the baſeſt Nation among them all, of whom they re- 
port their people to have biz compounded: but this deviſe 
ſerved their turne then, whether it were anciently invented; 


or newly coyned. But howioever they oppoſe themſelves 


againſt womens government, as Bodine their countrey- man 
hath of late ſtretched out the ſtrength of his wit to deviſe 
reaſdhs againſt the government of that ſexe : certaine it is, 
that the Law. of God hath allowed it, as it appęareth in the 
example of Debora, who be ing a Propheteſſe, governed Iſ- 
rael fortie yeares; and by her direction got the Iſraelites a 
mightie victorie over Siſera the Captaine of the hoaſt of 
Fabin: and weramong ather Nations, have found by cape- 
ricnce;'prudicorratie:or womens government is nothing 
ſo unfortunate, as Bodine would make us beleeve it is. 

142 P 3 For 


Bodin. lib. G. de 
repub. 
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For both in our late Queene, and alſo in her ſiſter, (except 
only the caſe of Religion, wherin ſhe followed the error of 
the time, and was carried away more with zeale than know. 
ledge, and thereby is more to be pittied thanto be envied ) 
what is in their government, the wiſeſt Man- Prince in the 
world would not deſire to be in his owne Regiment? for 
what is either in their private carriages, (ſo you give no 
eare to virulent and malitious tongues , who report ſurmi- 
ſes for ſubſtances, and tales for truths ) or in their publicke 
government, (ſo you lay not other mens faults to their char. 
ges) that any man may juſtly blame ? For that I may paſſe 
over the rel of their Heroicall vertues , fit for women of 
their State (ſpecially the late Queene, who was peereleſſe 
among all Queenes that ever went before her, and unmatch- 
able, as I verily doe beleeve, by any that ever ſhall ſuecred 
her) as their magnanimity whereby — * — only 
their domeſticall enemies, but vanquiſhed even their for- 
raine foes, were their I never ſo dangerous, 
not ſhewing any token of diſcouragement, either in the 
treaſonable attempts of the one, or in the malitious com- 
plotments of the other. | | 

W hat an excellent worke of hers was that, that then 
when all her neighbour Kingdomes round about her were 
drunke with the cup of the fornication of the whore of Ba. 
bylon, ſhe alone came out of Babylon, and ſo continued con- 

ant to the end, mauger the threats of the red fierie Dra- 
pon, and the floods of water he caſt out of his mouth after 

er? How excellent did ſhe ſhew her ſelfe in thoſe two ver- 
tues which doe chiefly preſerve Princes States, that is, 
Mercy and Judgement, the Records of her time doe ſhew, 
fo that I may ſparc to remember any by name, which hap- 
pily would not be well taken, 

And yet, truth it is, that mens government is more as 
greeable to Nature than womens is, whom God in the be- 
ginning put in ſubjection under man, and who for the moſt 
part are by nature weake in body, and thereby unable to 
put in execution the great affaires of a Kingdome, = = 
etled 
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ſetled in Judgement , and ſo hardly can determine that 
which is right, and ſettle themſelves thereupon: yer by 
the numeration of certaine ill governing Queenes, to con- 
clude a generalitie againſt all government of women, is but 
an ill kind of arguing; for even by the like reaſon a man 
might conclude againſt Kings, of which fort , although 
there hath beene many good , whom God hath uſed as in- 
ſtruments to worke great god unto people in every King- 
dome, yet more of them have beene evill, as the Stories of 
every country will ſhew; and toabridge God of his power, 
that hee cannot as well governe by a woman as by a man, 
when it is his good pleaſure ſo to doe, were great injurie 
to God, and a great diſcredit to all woman kind: but to re- 
turne thither where left. 

In ſucceſſion of Kings a queſtion hath beene, where the 
King hath had. ſons both before hee came to the Kingdome 
and after , which of them is to ſucceed, hee that was borne 
before the Kingdom, as having the prerogative of his birth- 
right, or he that was borne after, as being brought into the 
world under a greater planet thanthe other , neither hath 
there wanted reaſon or example for each fide to found 
themſelves on: for Terxes che ſon of Daria King of Perſia 
being the eldeſt birth after his father was enthronized in 
the Kingdome, carried away the Empire thereof from his 
brother eArcemines or Artobazanes borne before his father 
came to the royall poſſeſſion thereof: ſo Arſeces the fon of 
another Darius borne in the time of bis fathers Empire car- 
ried away the garland from his brother Cyrus borne before 
the Empire: fo Lewes Duke of Millan borne after his father 
was Duke, was preferred to the Dukedome, before his 
brother Galliafiws borne before the Dukedome. Bur theſe 
examples notwithſtanding, and the opinion of ſundry Do- 
Rors to the contrary, common uſe of ſucceſſion in theſe lat- 
ter dayes hath gone to the contrary , and that not without 
good reaſon: fon that it is not meet, that any that have right 
to any ſucceſſion by the prerogative of their birth-· right 
(ſuch as all elder brethren have) ſhould be deſpoiled there- 
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TFuſtin.lib. 11. 
Plutarchas in 
Vita Artaxer- 
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Guicciard. I. 1. 
Hiſtor. 
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of, except there be ſome evident cauſe. of incapacity to the 
contrary. 

Beſides, ſundry contentions have riſen in kingdomes be- 
tween the iſſue of the eldeſt ſonne of the King. dy ing before 
his father, and the ſecond brother ſurviving the father, who 
ſhould reigne after the father, the Nephew challenging the 
ſame unto him, by the title of his fathers birthrighr,and ſo 
by the way of repreſentation ; for the eldeſt ſonne, even the 
father yet living, beares the perſon of the father, how much 
then rather his father being dead? Whereupon the Law 
cals as well the ſonne Filius familias, as the father Paterfa- 
milias, for that the ſonne, even during the fathers life, is as 
it were Lord of his fathers ſtate:the other claiming as eldeſt 
ſonne to his father at the time of death; upon which title, 
in old time there grew a controverſie betweene Arew the 
ſonne of Acrotatus, elde ſt ſonne to Cleomines, King of La- 
cedamon, and Cleomines ſecond ſonne to C leomines, and uncle 
to the ſaid Are, but after debate thereof, the Senate gave 
their ſentence for Are right, againſt Cleomines: befides 
Eunomu K ing of Lacedemon having two ſonnes, Polydecte. 
and Lycurgas,Polydefes dying without children, Lycargus 
ſucceeded in the kingdome, but after that he underſtand Po- 
lydefes widow had a childe, he yeelded the Crown to him: 
wherein he dealt farre more religiouſly than either did King 
John, who uponlike pretence, not onely put by. Arthur 
Plantaginet his eldeſt brothers ſonne, from the luccefſionof 

the kingdome, bur alſo, moſt unnaturally, tooke away his 
life from him; or King Richard the third, who moſt barba- 
roufly, to come unto the kingdome, did not. onely ſlay: his 
two innocent Nephewes, but alſo defamed his owne' mo. 
ther, in publiſhing to the world, that the late King his bro- 
ther, was a baſtard. Our Stories doe not obſcurely note, 
that a controverſie of like matter, bad like to have growne 
betweene Richard the ſecond and Fohn of Gaunt his uncle, 
and that he had procured the counſell of ſundry great lear- 
ned men to this purpoſe, but that hee found the hearts of 


ſundry Noble-men of the Land, (and ſpecially the Citizens 


of 


n—_ 
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of London] to be againſt him; whereupon hee deſiſted from 
his purpofe, and acknõwtedged his Neptiewes right. Yer” 
notwithſtanding, when as ¶ harlesthe ſecond King of Sicile „icerius in vi- 
departed this life, & left behinde him a Nephew of Charles ta Hen. 7. 
his eldeſt ſonne, ſurnamed Auriallab, and his younger ſonne 
Robert , and the matter came in queſtion which of them 
ſhould ſucceed, Clement the fifth gave ſentence for Robert 
the younger ſonne of Charles Acccaſed againſt the ſonne of 
Martellus, being Nephew to his Grandfather,and ſo cauſed Fa 
the ſaid Robert to bee proclaimed King of Sil: which 1,0," P fine” 
was done rather upon diſpleaſure, that Pope Clement con- ;,, 
ceived againſt the Emperour Frederick, than that there was 
juſt cauſe ſo to doe. And yet Glenvil, an old reverent Law- gianvii l. 7c. 
yer of this Land, and Lord 1 under Hen the 
ſecond, ſeemeth to make this queſſionable here in England, 
who ſhould be preferred, the Uncle or the Nephew-. 
And thus much of ſuccceſſion of Kings, wherein the eldeſt 
among Males hath the prerogative, and the like in Females, 
if there be no Male: for that a Kingdome is a dignitie undi- 
viſible, and can come but to one, be he Male or Femalezfor 


that otherwiſe great governments would ſchne come to 


ſmall Rules and Territories. | - 
And the like that is ſaid of Kingdomes,is to be held of all 
Dignities under Kingdomes, where the eldeſt ſonnè is to be 
preferred before all his other brethren,and they ncceſſively 
one before an other, if there be no iſſue left of them that goe 
before;and the Male line isto be Nr before the Femi- 
nine, and the Feminine before all the reſt of the k inred, ſo it 
be not a Maſculine Feud, and the ſame intailed upon the 
r ee 
And chus farre, as concerning the matters wherein the 
Civile Law dealeth directly 'or incidently within this 
Realme. Now it followeth, to ſhew how much of all thoſe 
Titles of the Canon Law, which have beene before ſet 
downe, are here in practice among tis.” F 


Q CHAP. II. 
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(orc omcerning the vi Dt Cab Law bath in this Real: 
That ſams Titles thereof are aboliſbed onely individually, 
and ſome others are altogether. 


Fehofc Titlgs of thic Canon Taw,which before have 
beene recited, fome are out of u uſe here with us in 
the (i ingularor Individuum, by reaſon of the groſſe 
ric they did conteine in them; as the Title of the Au- 
cherte and uſe of the Pal, the Title of the Maſſe, rhe Title 
of Reliq Jues and the worſhip af Saiars, the Title of Monks 
— ar Canons, the Title of the keeping of the Eucha- 
riſt ant F ſuch other of like qualitie: but yet are 
reteined in the general: for in ſtead ofthem, there are ſub- 


ſtituted in s holy worlhips, tending to the like 
eule odti 85 other . fe but void of thoſe 
ſupcrffirious meanes the other thought to pleaſe God by; 


andſo in ſtead of the Maſſe, hath come inthe holy Gommu- 
nan place of worthi 72 re , hath ſucceeded 

Wy emebrace and lr Cod in his Saints, 
1 fthe reſt, where Ne 5 2 right uſe within the 


Chnreh. 
© Some. other are out of 195 as well among the Civile, as 
| Criminall titles, becat meet that ĩs therein treated 


of, is knowne notoriou F yi long to the conuſance of the 
Common. Law at this 3 1 the NN of Buying and 
Selling, of Leaſing, 1 0 taking to Farme, of Mor- 


and Pledping, of by deed of of Dete- 
e Pry 5 e e 
tece Foing of Thieves, 3nd Geb its Nod | 
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S ECT. 2. 


That the Titles laſtly mentioned, did anciently belong ants the 
Court Spirituall, and the reaſon which moved the Author 
foto beleeve : The fitff Reaſon. : 


Nd yet, I doubt not, but even theſe aattets an well Gi: 
vile as Criminalh, or moſt of them, wete anciently in 
practiſe, and allowœed in Biſhops Courts in this 28 


Clerks, to the which i am induceu h tire Reaſons: 
that LA nde not onelythe borrein Auchours ofche Decrvtalu 
but allo the domeſticall Authours of the Legitines, bei! 
all moſt excellent wiſe men, as che Stories of: their 
ages do report to have cuacted theſe ſeverall conſtitutions, 
and to have inſerted them not onely in the body oft Ca- 
non Lau, but alſo in che of the Ecnleſmſticulb Laws ot 
this Land and that ſome vile men, ſundry yeares aſter their 
ages, doe write and comment upon the ſame, — 
pedicat and profitable for the uſe of the Church, and the go- 
vernmeat of theClorgie in thoſe dayesi neither of which;T 
doe preſume, they would haut done; ii in thoſe ages there 
had nat beene gond uſe and free praftice of therm. 
ni SECT. 3. 
| Tui ſecond. Reaſon. 

Econdly; that I finde'in the Code of uſfiuian, by ſandy 

Les, ſome of his owne — burr of — 4 
Emperours befote his time, even fromchedaics of Conan 
tive the great, Biſhops in their Epiſeopall:authience Had the 
practice of theſe matters, as well Criminall as Civileʒ and to 
that end had they their Officials or Chantelleurs, whom the 
Law calleth Ecclefiecdics, or fpiſcopornns Fears, that is, 
Chaurel. s, or Byſhops- L men trained up in the 
Civile and Canon Law of thoſe ages te direct chem in miat- 
ters of Judgement; as well in Ecclefiaticalt Criminall mat- 
ters, as Eccleſiaſticall Cĩivile matters. | 

2 And 
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And that theſe which now are Biſhops Chancellours, are 
the very ſelfe ſame perſons in Office, that anciently exerci- 
ſed Eccleſiaſtical luriſdiction under Biſhops,and were cal- 
led £celeſrecdics, it may appeare by that which Pi, an old 
ancicnt Hiſtoriographe cited by Gethofred, in his Annota- 
tions upon the foreſaid Law Omnem in the Code, & title de 
Epiſcopis and Clericts, and upon the 8. Praterea. writeth of 
them, who ſaith thus, Fhat S crleſſocdici or Ecdics were thoſe 
that were. aiders & aſliſters to the Biſhops, intheir Juriſdi- 
ons, not aſtrĩct on bound to one place: but every where 
througb the whole Diocelley ſupplyingthe ablence of the 
Biſhop, which is the very right deſcription of the Biſhops 
Cbancelloura that now arezwho. for that they carry the Bi. 
hops anthotity with them every where, for matters of u- 
riſdictian and that the B. and they make but one Conſiſtory, 
are called the Biſhops: V icars generall, both in reſpect their 
authority ſtretebeth it ſelfe chroughout the whole Pioceſſe, 
and alſo to diſtinguiſh them from the Commiſlaries of Bi- 
ſhops, whoſe authority is onely in ſome certaine place of 
999 abiiome certaine cauſes of the juriſdictio n, 
limited unto them by the ;iſhops, and therefore are called 
by the Law, Jwdices or O fficiales furanei, as if you would ſay, 
Gloſſ..jn Cle» Officiales aſtricti cuidam foro dioeceſeot tantùm. | 
ment.2.de Re So that it is a very meere tonceit, thata certaine Gentle 
ſerip. man, very learned and eloquent of late hath written, That 
Chancellours are men but of late upſtart in the world, and 
that the floth of 3 hath brought in Chancellourss 
wberas in vety deed, Chancellours are equall, or neer equall 
Baldus 1. ali- in time to Biſtops themſelves, as both the Law it ſelfe, and; 
nb 0 Stories doe ſleœ⁴i : yea Chancellours are ſb neceſſary. Offi- 
Ali. | cers to Biſhopgthar every Biſhop muſt of neceſſitie have a: 
Couar. li. 3. va - Chancellour; and if any Biſhop would ſerme to be ſo com- 
rierum reſolut. pleat within himſalfe, as that he needed not a Chancellour, 
6. io. num 4. yet may the Archbiſhop of the Province wherin he is, com- 
4 blende Epi, pell him to take a Chencellour, or if he refuſe ſo to dot, put 
4.46. aum. 2.4, AC hancęllour on him: for that the Law doth preſume, it is 
12. C13. A matter of more weight, than one man is able to ſuſtain to 


govern, 
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overne a whole Dioceſte by himſelfe alone; and therefore 
Dowſbever the nomination of the & hancellour bee in the 
Biſhop, yet his authoritie comes from the Law, and there- 
fore he is uo leſſe accounted an Ordinarie by the Law, than 
the Biſhop is. Bur truth it is, not the floth of the Biſhops, 
but the multitude and varietie of Eecleſiaſticall cauſes 
brought them in, which could not bee defined by like for- 
mer precedents, but needed every one almoſt a new deciſi- 
on. And the reaſons why Princes in the beginning granted 
to Clergte men theſe cauſes & their Conſiſtories, (for from 
Princes were derived inthe beginning all theſe authorities, 
as alſo the Religion it ſelfis ſetſed & protected inkingdoms. 
by Princes, before there can be had a free paſſage thereof) 
were. Firſt that the Clergy- men therby might not be drawn 
from their 2 exerciſe of divine ſervice, to followy 
matters of ſuits abroad: 2, that they were like to have 2 
more ſpeedy & better diſpatch, & more indifferency before 
a judge of their one learning, than before a Judge of an o- 
ther profeſſion z for this is true, and ever hath beene, and F 
feare ever will be unto the end, that is ſaid in the Gloſſe, and 
is in common ſaw, Laici oppids ſemper infeſts ſunt Clericis: 
Laſtly, That Clerks ſuits and quarrels ſhould not be divul- 
ged and ſpread abroad among the Lay people, and that ma- 
ny times, to the groat diſcredit of the hole profeſſion, ſpe- 
cially in criminall matters, wherein Princes anciently ſo: 
much tendered the Clergie, that if any man among them 
had committed any thing worthy death, or open ſhame, he 
was not firſt executed, or put to his publick diſgrace, be- 
fore he was degraded by the Biſhop, and his Clergie, and 
fo was executed and put to ſhame, not as a Clerk, but as a 
Lay male factor; which regard towards Eccleſiaſticall men, 
it were well it were ſtill reteined, both becauſe the conſide- 
ration thereof is reverent, and worthy the dignity of the 
Miniſterie, whoſe office is moſt honourable, and alſo for 
that it is more ancient than any Papiſticall immunitie is. 


-Q'z SECT.. 4. 
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SECT. 4. 
The third and laſt Reaſon. 


T He third reaſon that moves mee that I ſhould belecue, 
that theſe Titles ſometimes were here in exerciſe a- 
5 us in the Eccleſiaſticall Courts, is, that I find Glan vil 
o himſelfe lived under Heury the ſecond, and was Lord 
ches Ebi ſtice of England in his dayes ſort to the Ecclefia- 
ſticall Courts, the plea of Tenements, where the ſuit is be- 
tweene two Clerkes, or betweene a Clerke and a Lay man, 
and the plea is, De lilera eleemaſi na feodi C caleſiaſtici, & non 
getitur inde. rag ognitio, Whether the frank fee be Lay ar Ec- 
cleſiaſticall: where alf-isfarther added, that if it be found 
the verdi def legal. and ſufflcient men, that it is of Ec- 
efiaſticall 


it ſhall not bee after drawne to Lay fee, no 

though it be held of the Church, by ſervicesthereuoto — 
and accuſtomęd: ſecondly, whereas land is demaunded in 
marriage by t the husband, or the wife, or their heire, aud the 
demaund en the giver, or his heixe, then it ſhall be 
at the choice of the demander, whether he will ſue for the 
Gomes in the court Chriſtian, or in the ſecular Court: For 
faith he, itpertaweth-unto the Eccleſiaſticall Courts to hold 
plea of dowries, which he calleth Aaritagia, if ſo be the 
plaintife ſo mob choice af thoſe, Gourts, for the mutuall af- 
Hance that is;there made betweene the man, and the wife, 
for marriage to be had between them, and there is a dowry 
promiſed unto the man by the womans friends, neither ſhall 
this plea bee carried unto the temporall Courts, no though 
— be of Lay fee, ſo that it be certaine the ſuit is for a 
ry, but if the ſuit be againſt a ſtranger, it is otherwiſe: 
Ag, the Kings prohibition for bi the Elergic the 
dealing in many chin a which are of Lay fee, forbidst them 
no one thing tbat is of: Bccleſiaſticall fee, and to ſhew the 
Princes meaning preciſe N that it Wasnotchis i intent 
by that Prohibition to reſtrain the Eccleſiaſtical Judges for 
pracecdingin matters of Eccleſiaſtical fee, hee ſets downe 
in 


n * 8 | wa of © , w_ 


Statute of the 25. of 


% 
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in very tearmes theſe words (Recopniſances touching Lay 
fee) as though he would hereby ſigniſie to all men, that he 
would not touch matters of Eceleſiaſticall fee, which did 
then wholly and properly apperraine to the trial of the 
Chriſtian Court, as hath beene before vouched out of GI. 
vill; who for the place he then held, may be thought to have 
knowne the Lawes of England, as then they ſtood, and the 
right interpretation thereof, as well as any man then, or 
now living. And yet becanſe there were fome things of 
Lay fee, which the Clergie then had cogniſence of, and as 
yet have in ſome meaſure; as cauſes, and matrers of mony 
chattels, and debts, riſing out of Teſtarrtents, of Matrirho« 
nie, becauſe hee would have whatſoever belonged to the 
Clergy to be undoubted, excepteth them from thoſe things 
which belong to the Crown and dignity, and leaveth them 
to the ordering of the Chriſtian Courts; which is nothin 
elſe but an affirmance of that which G/anvil and the reſt © 
the ancient Engliſh Lawyers, Bracton and Britton ſaid be- 
fore. 


Adde hereunto the provinciall Conſtitution «/£terxe de 


peru, made in the dayes of Henry the third, which plainly 
ſhewes, that in thoſe dayes all perſonall ſuĩts betweene ei- 
ther Clerk & Clerk, or between Lay- men complaynants,8& 
Clerkes defendants (for ever the Plaintife muſt follovy the 


Court of the Defendant, which to the EcctefiaRticalt men 


then was the Eerleſiaſticall Court) were tryed by the Spi- 
rituall Law, & not by the Temporall Law: which practiſe 
for that it dotfr accord with the jadgement of thofe ancient 
Lawyers that have beene before cited, and with the Prohi- 
dition it ſelfr, which there reftramerh _ calling ot Lay 
men to make recogniſances of marters of Fay fee; it may 
be a great argument, that theſe things were of the Eccleſia- 
ficali right in thoſe day es: from which I ſee not how the 
Pecleſtattral Coutts axe falne, for I. fee neither Law, nor 
Stature to the 0 aunleſſe perhaps they will ſay the 

of Femy 8. cap. rg. tooke the fame away, 
as being hurttuſt to the Kings Prerogative royal, and re- 
1 pugnant 


25. H. 8 cap. 19. 
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pugnantto the Lawes, Statutes, & Cuſtomes ofthis Realmez 
which whether they be, or be not taken away by the ſtroake 
of that Statute, I leave it to men of better experience in 
theſe matters thau my ſelfe to judge. 

Bur yet this 1 finde by experience to be true, That where 
there are two divers juriſdictions in one Common- wealth, 
unleſſe they be carefully bounded by the Prince, & an equall 
reſpect carried to both of them, ſo farre as their places, and 
the neceſſary uſe of them in the Common-wealth requires, 
as the advancement of the one increaſeth, ſo the practiſe of 
the other decreaſcth, ſpecially if one have got the counte- 
nance of the State more than the other: which is the onely 
cauſe at this day of the overflowing of the one, and the eb- 
bing of the other, but it is in his Sacred Majeſtic to redreſſe 
it, not by taking any thing from that profeſſion that is 
theirs, but reſtoring to this profeſſion, that which is their 
owne: but hereof ovy So. 


SHB Ch. $3. 


That ſome titles of the ¶ anon Law are granted to be of 
abſolute uſe with u, and that of ſome other there i 
queſtion made. 


Fe the reſt of the matters that belong to the tryall of 
the Eccleſiaſticall Courts, ſome are acknowledged to 
be abſolutely in uſe, ſome other are challenged to be but in 
a certaine meaſure in uſe. 

In abſolute uſe are thoſe which never had any oppoſiti- 
on againſt thera, which almoſt are thoſe alone which be- 
long te the Biſhops degree or order; for all things which 
come within the compaſſe of the Eccleſiafticall Law, are 
either belonging to the Biſhops degree, or his juriſdiction: 
To his degree or order belong the ordering of Miniſters & 
Deacons, the confirmation of Children "» dedication of 
Churches and Churchyards, and ſuch like, none of which 
have beene challenged at any time to belong to any other 


Law. The ſecond fort is of them that belong to the Bi- 
fhoms 
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ſhops juriſdiction, bich is partly voluntary, partly litigi- 
ous : Voluntarie is, when thoſe with whom the dealing is, 
ſtand not 4gainft it; but litigious it is, when it is oppugned 
by the one partor the other ; of this latter ſort many things 
in ſundry ages have beene called in queſtion, but yet reſcued 
and recovered againe by the wiſe and grave Jadges them- 


the Reader for the knowledge thereof unto his Booke ; but 

yet in my paſſage will I note , which of them have beene 

_ chicfly oppugned, and as occaſſon ſhall fall out,ſpeake 
them. 


W 


PART. III. 
CHAP. I. 
SECT. I. 
How the Furiſdiftion which ij of ¶ iuile and Eccleſtaſftical 


cogmſance, is impeached by the Common Law of this 
Land : and firft of the impeachment thereof by the Sta- 
tute of Præmunire facias. 


INE thus much as concerning thoſe parts of the 


Eccleſiaſticall Law, which are here in uſe with us: 

Now it followeth, to ſhew wherby the exerciſe of 

that juriſdiction which is granted to bee of the Civile and 

Eccleſiaſticall cogniſance, is defeated and impeached by the 

Common Lay of this Land, which is the third part of this 
Diviſion. 

| R The 


Cofin in lis A. 
polegic part x. 
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7. Aich. 2. c. 12, 
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ph ee efere is by one of theſe meanes, 
by Premanire,by /Probibition,by Iujunctiom, by 3 5 
by Indicavit, of Quare impedit : but becauſe the Foure laſt 
arenothing Ao frequent, nor ſo harmfull as the others, and 


thar thi e would grow-into a huge volume, if I ſhould 


e them all, I will onely treat of the two firſt, and 
t over the reſt unto ſome better opportunitie. 


What is a A Premunire therefore isa writ awarded out of the Kings 
Premunire. Bench, againſt one who hath procured out any Bull, or like 


proces of the Pope from Rome, or elſe-where, for any Ec- 

cleſiaſticall place, ot preferment within this Realme ; or 
doth ſue in any forreine Eccleſiaſticall Court, to defeat or 
impeach any Judgement given in the Kings Court, whereby 
the bedy of the affender is to bee impriſoned during the 
Kings pleaſure, his forfeited, and his lands ſeized in- 
to the Kings hand, fo long as the offender livxeth. 

This writ was much in uſe, during the time the Biſhop 
of Rome's authoritic was in credit in this land, and very ne- 
ceffarie it was it ſhould be ſo, for being then two like prin- 
cipall authorities acknowledged within this Land, the Spi- 

as ii... rituall in the Pope, and the Temporall inthe King; the Spi- 
27. Cd. 3 c. 1. rituall grew on ſo faſt on the Temporall, that it was to be 
38 Ed. 3. c i. feared (had not* theſe Statutes beene provided to reſttaine 
the Popes enterpriſes) the ſpirituall Juriſdiction had de- 
13. Rich 2. . voured up the temporall, as the temporall now on the con- 
2. H 4 cap. 3. trary fide hathalmoſt ſwallowed up the ſpirituall. But fince 


* Neverths- the forreine authoritie in ſpirituall matters is aboliſhed, and 
eſſe even out 

of theſe Statutes, have our Profeſſours of the Common Law wrought many dangers 
tothe Juriſdiction Eccleſaaſticall, thteatning the puniſhment conteined in the Statute Ann. 
27. Edw, 3. & 38. ejuſdem, almoſt to every thing that the Coun Chriſtian dealeth in, 
pretending all things dealt with in thoſe Courts, to be the diſberiſon of the Crone (from 
the which , and none other fountaine, all Eccleſiaſtical Juriſdiction is now derived) 
whereas in trueth Sir Thomas Smith ſaich very rightly and charitably, that the unitin 
of the Suptemacie Eccleſiaſticall and Temporall in the King, utterly voiderh the uſe of ali 
thoſe Statutes: ( Nam cefſante ratione, ceſſat lex) and whatſoever is now wrought ar 
threatned againſt the Juriſdiction Eccleſiaſticall, is but in emulation of one Court to an 
other, and by conſequent, a derogation ef that authority, from which all Juriſdiction is 
now derived, and the maintenance whereof was by thoſe Princes eſpecially purpaſed. D. 
Comel in the Interpreter. 


either 
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either Juriſdiction is agniſed to be ſetled wholly, end onely, 
inthe Prince of this land, ſundry wiſe mens opinion is, there 
can lye no Premunire by thoſe Statutes at this day, againſt 
any man exerciſing any ſubordinate ] uriſdiction under the 
King, whether the ſame bee in the Kings name, or in his 
name whe hath the ſame immediatly from the King: for 
that now all Juriſdition,whether it be Temporall or Eecle- 
ſiaſticall is the Kings, and ſuch Eccleſiaſticall Lawes as now 
are in force, are called the Kings Eccleſiaſticall Lawes, and 
the Kings Ecclefiaſticall Coutts ; for that Sho dhe peahor 
have in himſelfe acontrarictic of juriſdiction fighting one 
againſt the other, as it was in the caſe betweene himſelſe 
and the Pope, although hee may have diverſitie of Juriſdi- 
ction within himſelte, which for order ſake, and for ayoy- 
ding of confuſion in government, hee may reſtraine to cer 
taine ſeverall kindes of cauſes, and inflit puniſhment upon 
thoſe that ſhall goe beyond the bounds or limits that are 
preſcribed them: but to take them as cnimies, or undermi- 
ners of his ſtate, he cannot; for the queſtion here is not, who 
is head of the cauſe, or Juriſdictian incontroverfie, but whe 
is to hold plea thereof, or exerciſe the juriſdiction under 
that head, the Eccleſiaſticall or Tewporill Judge. Neither 
is that to move any man, that the Statutzs made in former 
times agaiaſt ſuch Proviſors, which vexed the King and 
people of this land with ſuch unjuſt ſuits, doe not only pro- 
vide againſt ſuch Proces as came from Rome, but againſt all 
others that came clſe-whert, being like conditioned as they: 
for that it was not the meaning of thoſe Statutes, or any of 
them, therby to taxe the Biſhops Courts, or any Conſiſtory 
within this land; for that none of them ever uſed ſuch ma- 
lepert ſawcinefle againſt the 7 to call the Judgements 
of his Courts into queſtion, although they went farre in 
ſtrayning upon thoſe things and cauſes, which were held to 
be of the Kings remporali cogniſance, as may appeare by 
the Kings Prohibition thereon framed. And beſide the Arch. 
biſhops, Biſhops, and other Prelates ot this Land, in the 
greateſt heat of all this buſineſſe, being then preſent in the 

R 2 Par- 
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Parliament with the reſt of the Nobility , diſavowed the 
Popes inſolencie toward the King in this behalfe; and aſſu- 
red him they would and ought to ſtand with his Majeſtic 
againſt the Pope, in theſe and all other caſes touching his 
Crowne and Regalitic,as they were bound by their allege» 
ance : lo that they being not guilty of theſe enterpriſes a- 
gainſt the King, but in as great a meaſure troubled in their 
owne juriſdiction by the Pope, as the King himſelfe was in 
Ml the right of bis Crowne, as may appeare outot the courſe 
1 of the fait ctatutes The word ¶ Eſembere] can in no right 
5 Et leſtat. eſt (in ſence be underſtend ot them, or in their Conſiſtories: al- 
[ Curia Romana though ſome of late time thinking all is god ſer vice to the 


2 110 15 5 Realme, that is done for the advancement of the Common 
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 entender en Law, and depreſſing of the Civile Law, have ſo interpreted 
| 
| 


it but without ground or warrant of che Statutes them- 
ſelves; who wholly make proviſion againſt forreine autho- 
rity, and ſpeake no word of domeſticall proceedings. But 
the ſame word (Elſewhere) is to be meant and conceived of 
the places of remove the Popes uſed in thoſe dayes, being 
ſomtimes at Rome in Italy, ſomtimes at Avignionin France, 
ſometimes in other places, as by the date X the Bulls, and 
other proceſſe of that age may be ſcene; which ſeverall re- 
moves of his, gave occaſion to the Parliament of inſerting 
the wordi(El/ewhere,) in the body of thoſe Statutes, that 


thereby the Statutes providing againſt Proceſſe dated at 
Rome, they might not bee eluded by like Procefle dated at 
eAvignion, or any other place of the Popes aboade, and ſo 
| the penaltie thereof towardes the offender might become 
| voyde, and bee fruſtrated. Neither did the Lawes of this 
1 Land at any time whiles the Popes authoritie was in his 
greateſt pride within this Realm, ever impute a Premunire 
| ro any Spirituall Subject, dealing in any Temporall mat- 
ter, by any ordinary power within the Land, but reſtrai- 

| ned them by. Prohubstiow onely 3 as it is pores by the 
| Kings Prohibition, wherein are the greateſt matters that 
| ever the Clergie attempred by ordinary, and domeſticall 
authority, and yet are refuted onely by Prohibition. But 
£ X When 


„ 
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when as certaine buſic-headed fellowes were not content 
to preſſe upon the Kings Regall juriſdiction at home , but 
would ſeeke for meanes, for preferment, for forrain autho- 
rity, to controule the Judgments given in the Kings Courts 
by proceſſe from the Pope; then were Premunires decreed, 
both to puniſh thoſe audacious enterpriſes of thoſe factious 
Subjects, and alſo to check the Popes inſolencie, that kee 
ſhould not venter hereafter to enterpriſe ſuch deſignments 
againſt the King and his people. But now, ſince the feare 
thereof is paſt, by reaſon all entercourſe is taken away be- 
tweene the Kings good Subjects, and the Court of Rome, 
it is not to bee thought the meaning of good and mercifull 
Princes of this Land 1s that the cauſe of theſe Statutes being 
taken away, the effect thereof ſhould remain; and that good 
and dutifull Subjects ſtepping happily awry in the exerciſe 
of ſome part of their juriſdiction, (but yet without preju- 
dice of the Prince, or his Regall power) ſhall bee puniſhed 
with like rigour of Law , as thoſe which were moleſters, 
greevers, and diſquieters of the whole cſtate. But yet 
notwithſtanding the edge of thoſe Premwunires which were 
then framed , remaine ſharpe and unblunted ſtill againſt 
Prieſts, Jeluites, and other like Runnagates, which being 
not content with their owne naturall Princes government, 
ſeeke to bring in againe , that and like forraine authoritic, 
which thoſe Statutes made proviſion againſt ; but theſe 
things I leave to the reverend Judges of the Land, & others 
that are skilfull in that profeſſion, onely wiſhing that ſome 
which have moſt inſight into theſe matters, would adde 
ſome light unto them, that men might not ſtumble at them, 
and fall into the danger of them unawares: but, now to 
Prohibitions. 


SECT. 3. 
The impeachment thereof by Prohibition and what it n. 


Prohibition is a commandement ſent out of ſome of 
& Athe Kings higher Courts of Records, where Pro- 
R 3 hibition 
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hibitions have beene uſed to be granted in the Kings name, 
ſcaled with the ſeale of that Court, and ſubſcribed with the 
Teſte of the chiefe judge, or Juſtice of the Court, from 
whence the ſaid Prohibition doth come, at the ſuggeſtion 
of the Plaintife, pretending himſelfe to be grieved by ſome 
Eccleſiaſticall or marine Judge, in not admittance of ſome 
matter, or doing ſome other thing againſt his right, in his 
or their judiciall proceedings, commanding the ſaid Eccle- 
fiaſticall or marine Judge to proceed no further in that cauſe: 
and if they have ſent out any cenſure Eccleſiaſticall or Ma- 
rine againſt the Plaintife, they recall it, and loſe him from 
the ſame, under paine of the Kings high indignation, upon 


pretence that the ſame cauſe doth not belong to the Eccle- 


Gaſticall or Marine Judge, but is of the temporall cogniſance, 
and doth appertaine to the Crowne and dignitie. 

Of Prohibitions, ſome are Prohibitions of Law, ſome o- 
ther are Prohibitions of Fact. 

Prohibitions of Law, are thoſe which are ſet downe by a. 
ny Law or Statute of this Land, whereby Eccleſiaſtical! 
Courts are interdicted to deale in the matters therein con- 
tained, ſuch as are all thoſe things which are expreſſed in the 
Kings Prohibition; as are alio thoſe which are mentioned 
by the ſecond of Edward the ſixth, here judges Eceleſiaſti- 
call are forbid to hold plea of any matter contrary to the ef- 
fect, intent, or meaning of the Statute of F. 2. Capite 3. 
The Statute of Articuli Cleri, Circumſpectè agatu, Sylva 
Cædua, the treaties De Regia Prohibitione, the Statute An- 
10 I. Edwards 3.Capite 10.0r oughtelſe wherein the Kings 
Court oughtto have Juriſdiction. 

Prohibitiens of fact, are ſuch which have no preciſe word, 
or letter of Law, or Statute for them, as have the other, but 
are raiſed up by argument out of the wit of the Deviſor. 
Theſe, for the moſt part, are meere quirks and ſubtilties of 
law, and therefore ought to have no more favour in any 
wiſe, honourable, or well ordered Conſiſtorie, than the e- 
ity of the cauſe it ſelfe doth deſerve ; for ſuch maner of 
ifts (tor the moſt part) breed nought elſe but matter of 

vexation, 
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vexation, and have no other commendable end in them, 
though they pretend the right of the _ Court, as thoſe 
other Prohibitions of the Law doe: but the Kings right is 
not to be ſuppoſed by imagination, but is to be made plaine 
by demonſtration, and ſo both the Statute ofthe 18, of £4. 


ward the third, capite 5. is, where it is provided, that no 


Prohibition ſhall goe out, but where the King hath the co. 
gniſance, and of right ought to have; and alſo by the fore. 
named Statute of Edward the ſixth, which forbidsthat an 

Prohibition ſhall be granted out, but upon ſight ofthe libell, 


and other warie circumſtances in the ſaid Statute expreſſed: 


by which it is to be intended the meaning of the Law-gi- 
vers was not, that every idle ſuggeſtion of every Attour. 
ney ſhould breed a Prohibition, but ſuch onely ſhould bee 
granted, as the Judge in his wiſdome ſhould thinke worthy 
of that favour, and if right and equitie did deſerve it: al- 


though (as I muſt nee ds confeſſe ) the Statute is defective 


in this behalfe, for ro exact any ſuch preciſe examination of 


him in theſe caſes, as it is alſo in other points, and is almoſt 


the generall imperfection of all Statutes, that are made upon 

Eccleſiaſticall cauſes: but I feare mee as emulation be- 
tweene the two Lawes, in the beginning brought in theſe 
multitudes of Prohibitions, either againſt or beſide law, ſo 
the gaine they . ppm" the Temporall Courts maintai- 
neth them which alſo makes the Judges they ceſſe not coſts 
and damages in caſes of conſultation, (although the Statute 
preciſely requires their aſſent and aſſignement therein) be- 
cauſe they would not deterre other men from ſuing out of 
Prohibitions, aud purſuing of the ſame. 

The Prohibitions of the law, as have beene before ſhew- 
ed, are neither many, nor much repined at, becauſe they 
containe a neceſſary diſtinction betweene juriſdiction and 
JuriſdiRion, and imply the Kings right, and Subjects bene- 
it: but the Prohibitions of fact or of men, are both infinite 
and odious, for that there is, well nigh , no matter either 
Civile or Eccleſiaſticall, be it never ſo cleere or abſolute, 

but they clog and incumber it with ſome Prohibition * 
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the matter they containe, is (for the moſt part) abſurd and 
frivolous, as ſhall firſt appeare in marine cauſes, and after 
in Eceleſiaſticall matters. 


SECT. 3. 


Concerning the common Lawyer: action of Trover, and what 
i meant inthe Law by a Fiction, to ſhew, how the Ci. 
vile Furiſdition it impeached in matters of Admi- 
raltie. 


Or Marine caufes it is well knowne, that all ſuch bar- 

gaines and contracts, or as it were contracts, as are made 
by any perſons either in any forraine countrey, or any ha- 
ven or creeke of the Sea, or any ſhore thereof, as farre as 
the greateſt winter wave doth runne out,or uponany great 
river, to the firſt bridge next to the Sea, for any merchan- 
dize, ſhip, tackle, or other negotiation belonging to the 
Sea, or to any merchandize brought from beyond the Sea, 
is, and ought tobe of the admirall cogniſance, and ſo ever- 
more hath beene ſince the Court of the Admiraltie was firſt 
erected : and yet the common Lawyers ( to defeate the Ci- 
vile Law of thetriall thereof) have deviſed ſundry actiont 
and among the reſt, an action of Trover, whereby they faine, 
that a ſhip arrived in Cheapfide, or ſome other like place 
within the Citie, and there the Plaintife and Defendant 
meeting together, bargained upon ſome merchandize, or 
other like ſca-faring matter, by which fiction, they pretend 
the bargaine now is to be tryed in the Common Law, and 
not by the Civile Law,as being done inthe body of a Coun- 
tie, and not upon the maine Sea, or any other place ſubject 
to the Admirall Juriſdiction. 

But that this fiction, or any other like qualitied to this, 
fhould have any ſuch force, as to worke any eſſect in Law, 
I will ſhew, firſt by the definition of a fiction, then by thoſe 
things that are neceſſarily attendantthereon.. 

A fiction therfore is defined by Barro/(whom alſo the reft 
ofthe Doctors doe follow )to bean aſfumption of the Law 


upon 
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upon an untruth, for a truth, in a certaine thing poſſible to onib. & ibi 
be done, and yet not done: upon which fiction the Doctors £4779. 
hold, there waite two things, the one is Equitie, the other 
Poſſibility. For Firſt, unleſſe there be cauſe why, that which 

is not, ſhould be fained to be, and that which is, ſhould bee 

accounted not to be, and that which is done in one ſort, or 

at one time, or in one place, ſhould be imagined to be done 

in an other ſort, at an other time, and in an other place, there 

is no reaſon a fiction ſhould be admitted: for the Lay al- 

loweth no man to come to extraordinary remedies, but 

where ordinarie remedies faile: and therefore it that which 

is in controverſie may bee obtained by any other meanes, 

than by a fiction, a fiction is not to be afforded : but if ordi- Z. in cau/a. F. 
nary meanes cannot be had, then fictions may be entertained de minorib. 
to ſupply the defect of the ordinary meanes, that thereby, 

although the truth be otherwiſe, yet the effect of the Law 

may be all one. 

So then, the Law faineth an infant not yet borne, to bee L. qui in uters 
borne for his benefit, for that happely without that fiction, & Penult. de 
the poore infant ſhould be remedileſſe of his Filiall portion, Fat hominiiſ. 
Legacie, or other right in conſcience due unto him: ſo £-1.5.fflimf. 
Nephewesand Neeces ſucceed together withtheir Uncles /*/** 24 % 
and Aunts in their Grandfathers and Grandmothers gwds, eod.1.Gallns 2 
for ſuch portion as ſhould have come to their parents, if S. & bens et 5. 
they had lived for that the Law preſumeth them to repre. videndum F. de 
ſent the perſon of their parents: ſo he that is dead, is fained eri et poſthu- 
to bee alive to many conſtructions in Law, ſpecially if many Inf I 
of his equals in age be alive, at the time that he is fained to an ante nate. 
bee alivè: ſo he that is alive, and is in captivity, (for the up- L. veric ep. 5. 
holding of his Will which he made in liberty) is fained to t. ¶ pro ſocio. 
bee dead the houre before hee became captive: ſo he that is T. —. s. 
obſtinate, and will not appeare in Judgement, being law- I, tene f. 
fully called thereto, is fained to bee preſent, that neither L. abſentem. 57 
himſelf ſhould take benefit out of his obſtinacie, neither his de verborum 
adverſary hurt by his abſence and injurie. Infinite more ex- fgnifcar. 
amples might be brought of this ſort, but it would be to 7 255 — 
long to run through them all, and this ſhall ſuffice to have ;, Pp 
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ſhewed,that the Law approveth ſictions, but where there is 
equitie for it, and the Law it ſelfe otherwiſe cannot have 
her effect. And as the Law cannot proceed to a fiction with · 
out equity, ſo neither can it faine any thing that is impoſſi- 
ble, for Art evermore followeth Nature; and therefore if a 
man would faine diſproportionable things, ſuch as the Pain- 
ter did in Horace, who made Boares wallow in the waves 
of the Sea, and Dolphins wander in the weods;theſc fictions 
in no ſence can be admitted, for that they are ſuch,as neither 
Nature nor Reaſon can brooke. In like ſort, if a man would 
faine one to live, who were dead two hundred yeares fince, 
ſo that it were not poſſible that hee or any of his equals 
ſhould live at that age, this would not hold in Law, for that 
it is above the age that the Law doth preſume any man may 
live by e the Law doth . ſuch as dye 
in warre for defence of their countrey (for the better encou- 
ragement of thoſe that are alive, to venture themſelves in 
like ſervice for the common · wealth) to live for ever; be- 
caufe their fame doth flouriſh for ever: and upon like rea- 
fon the Law will not ſuffer any perſon to adopt an other for 
his childe, who is either elder or equall in age unto him - 
ſelfe, or is not ſo farre under his yeares, as by courſe of Na- 
ture hee might be his naturall childe indeed: ſo much the 
Law deteſteth impoſſibilities, that it will not ſuffer a man 
to faine that which in common Sence and Nature might not 
be true indeed. 

Now, it theſe things be true, as in all reaſon and ſhew, by 
former precedents they appeare to be true, I wouldgladly 
fee how actions of Trover, ( whereby the Common Law- 
yers tranſlate unco themſelves matters of Marine triall ) if 
they be ſquared to theſe Rules of Fictions, can bee maintai- 
ned: for firſt to ſpeake of equitie, which the Law requires 
in theſe manner of proceedings, what equitie can it be to 
take away the triall of ſuch buſineſſe as h to one 
Court, and to pull it to an other Court; ſpectrally, when as 
the Court from whence it is drawne, is more fit for it, both 
in reſpec of the fulneſſe of knowledge that that Court 


hath 
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hath to deale in ſuch buſineſſe, and alſo of the competencie 
of skill, that is in the Judges & Profeſſourꝭ of thoſe Courts, 
correſpondent to theſe cauſes, more than is in the Judges 
and profeſſours of the other Courts, for the deciding and 
determining of theſe matters, For, albeit otherwiſe they 
are very wile and ſufficient men in the underſtanding of 
their owne proteſſion, yet have they ſmall skill or know. 
ledge in matters pertaining to the Civile profeſſion : for 
that there is nothing written in their Bees of theſe mat- 
ters, more than is to be gathered out of a few 'Starutes of 
former time, whoſe diift was not to open any dere unto 
them, to enter upon the admirall proſeſſion, but to preſerue 
the Kings Jjuriſdictiou from the Admirall incroachment,as 
may by the ſaid Stattrtes appeare; whereas. comrarily, the 
Civile Law hath ſundry titles included in the body thereof, 
concerning theſe kindes of cauſes; wherenpon the Inter- 
Pony ofthe Law have largely commented, and others 

ve made ſeverall Tractates there of: So that, by all like- 
lthood, theſe men are more fit and better furnifhed to deale 
in this buſineſſe, than any men of any other profeſſion, as 
having, beſides the ſtrength of their bwne wit, other mens 
helpes and labours to relie upon. 

Beſides, this buſineſſe many times concerns not only our 
owne-countrey-men, but alſo ſtrangers, vjho are parties to 
the fait, who are borne, and doe live in countries ordered by 
the Civile Law, whereby they may bee preſumed to have 
more skill and better Hiking of that Law, than they can bee 
thought to have of our Lawes, and our proceedings: and 
therefore it were no indifferencie to call them from the 
triall of that Law, which they, in ſome part know, and is 
the Law of their countrey (as it is almoſt to all Chriſten- 
dome beſides ) to the triall of # Law which they know in 
no part, and is meere forraine unto them; ſpecially when 
the Princes of this Land have anciently allowed-rhe Civile 
Law to bea Common Law, in theſe cauſes, as well totheir 
owneſubjeRs, as it isto ſtrangers. 

Further; the avocating away of cauſes in this ſort from 
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one juriſdiction to another, ſpecially when the cauſe hath 
long depended inthe Court from whence it is called, inſo- 
much as now it is ready for ſentence, or rather is paſt ſen- 
rence, and ſtands at execution, cannot be but great injurie 
to the ſubject after ſo much labour loſt, and money ſpent in 
waſte, to begin his ſuit anew againe: which is like to Sy/6. 
bas puniſhment , who, when be hath with all his might, 
forced his ſtone up to the top of the hill, and ſo is (as him- 
ſelfe hopes) at an end of his labour; yet the ſtone rowles 
downe again on him, and ſo his ſecond labour (his ſtrength 
being ſpent with. the toyle of the firſt) is more grievous 
than the former was: which being ſemblably true in a pcore 
Clyent, who hath his cauſe in hearing, there can be no equi- 
ty in this fiction, whereby a cauſe ſo neere ended, ſhould a- 
gaine be put upon the Anvill, as though it were ſtill rough 
worke and new to be begun. 

And ſurely, as there is no equity in it, ſo there is no poſſi- 
bility ſuch a fiction ſhould be maintained by Law; for that it 
hath no ground of reaſon to reſt his feete on. For if this be 
granted, that ſuch a fiction by Law may be made, then one 
of theſe abſurdities muſt needes follow, either that a ſhippe 
may arive ina place where no water is to carry it, or if that 
it arive according to the fiction, either the people, their 
houſes and their wealth ſhall be all overwhelmed in the wa. 
ter, as the world was in Noahs Floud, & Dwucalions Deluge, 
and ſo no body there ſhall be left alive to make any bargain 
or contract with the Mariners & Shipmen that arive there; 
or that the people that dwell there ſhall walk upon the wa- 
ter, as people doe on land, which Peter himſelfe was not a- 
ble to doe, but had ſuncke, it Chr iſt had not reacht his hand 

unto him, and therefore far leſſe poſſible for any other man 
to doe. So that it may bee well ſaid (theſe things ſtanding as 
they doe) no ſuch fiction can hold, and that no action can 
be framed upon it; for as there is no Obligation of impoſ- 
fible things, ſo there is no Action of things that neither 
Nature nor Reaſon will afford to be done: neither is it to 
the purpole that the maintainers of theſe fictions doe ſay , 
| that 
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that in this caſe, the place where the contract is made is 
not conſiderable, which | take to be farre otherwiſe; for 
that, when that themſelves will convey a Marine cauſe 
from the Sea unto the Land, they will lay it to bee done in 
ſome ſpeciall place of a Countrie, bee the place never ſo 
unproper for ſuch an action: for that the foundation of 
theſe actions, is the place where they were done, as namely 
that they were done in the body of ſuch a Country, or ſuch 
a Country, and not upon the maine Sea, or beneath the low - 
eſt bridge, that is upon any great river next the Sea. And 
therfore in two emulous Juriſdictions, when they are fo di- 
vided, as that one is aſſigned the ſea, the other the land, the 
place of the action can in no ſort be ſuppreſſed, and another 
ſupplyed in the roome thereof: Quod enim una via prohi- 
betur, alia via non eft permittendum, & quod prohibitum eſt 
directo prohibetur etiam per obliquum : for if this were gran- 
ted, then matter enough would bee offered to one juriſdi- 
ction to devour up the other, and the Law would be eaſily 
eluded: which, to reſtraine either of theſe juriſdictions to 
their owne place, and to provide that one in his greatneſſe 
doe not (well up againſt the other, hath ſet either of them 
their bounds and limits which they ſhall not paſſe: which, 
as it is the good proviſion of the Law, ſo ought either Jo- 
riſdiction in all obedience to ſubmit it ſelfe thereunto, for 
that the diminiſhing of either of them is a wrong to the 
Prince from whom they are derived, who is no leſſe Lord 
of the Sea, than hee is King of the Land : and therefore, in 
no ſort ,ſuch liberty muſt be allowed to the one directly or 
indirectly, as that it ſhould be a ſpoile unto the other; which 
would cafily come to paſſe, if when as the Law alloweth 
not any man to ſue a Marine matter by the ordinary oourſe 
of the Lawes of this Land, yet a man will follow it by an ex- 
traordinary. But where there is an uniformitie of Juri{diti- 
on, as that it is all by ſea and all by land, there maya thing be 
fained to bee done in one place, that was done in anqther 
place, without any mans prejudice, for that in rhis caſd the 
place is not traverſable ( ſo it bee not in Criminall * 
W acre 
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where time and place is required, chat the accuſer doe not 
wander from place to place with the injuric of the accuſer) 
for howſoever the place and the action is altered, yet the 
truth of the cauſe remaineth one and the ſelfe ſame ſtill. 
And ſo farre as concerning actions of Trover in Admirall 
cauſes : Now it doth follow, that I ſhould ſpeake of like 
rejudices that grow to the ſame by actions of Treſpaſſe, 
t thoſe will I paſſe over, for that in ſo ſmall a Treatiſe as 
this is, I'cannot goe aver all : and therefore will 1 onely put 
the Reader in minde, that there are mare deviſes, riſing 
aut of the Common Law than one, that infet the Admiralty. 
But now to Wils and Teſtaments wherein they are im- 
peached. 


S ECT. 4. 
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FS. matters of Wils and Legacies, they are ſo proper to 
the triall of the Eccleſiaſtical Law of this Realm, that the 
profeſſors oi the Common Law themſelves, doe oftentimes 
confeſſe and ſay, they have no more to doe therewith, than 
the Civilian hach to do with the knowledge of the matters 
of Frankaenement: and yer even tbeſe matters of Teſta- 
ments and Legacies, alt Prohibitions be not ſo fre- 
quent iathem, as they are in the reſt of Eecleſiaſticall cauſes, 
vat they are not quite voide of them, & that in ſome points, 
whereinthe very life and eſſence of a Will doth ſtand, 
For whereas the ancient Romans, knowing how ſubject 
matters of Wils are to forgerie and corruption on the one 
Gde, and ſuppreſſion and concealment on the other ſide, to 
meet with all oraft and ſubtilty whatſoever, which might 
ſaize on them, did moſt carefully provide, that there ſhould 
he ſeven witneſſes, at the leaſt, proſent at the making of 
evetꝝ Will & Teſtament except it more in time of ſome ge- 
nerall plague or ſickneſſe, when fa many witneſſes could not 
convencntly be had together,for fran of infection, or that it 
Were 
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were in the Countrie, where there are ſmall multitude of 
people. And that thoſe witneſſes ſhould be particularly re- 
quired to that purpoſe, withdiverſe other obſervations and 
circumſtances tending all to the ſafe and ſure makine there. 
of; which the Eccleſiaſticall Law altered afterward in fun. 
dry points, for that many true Wils were many times o- 
verthrowne for want of thoſe preciſe ſolemnities. It there- 
fore reduced the whole number of thoſe ſeven witneſſes, 
unto two onely, agreeably to the Law of God, and the Law 
of Nations, where that number of witnefes is allowed, as 
competent to prove any matter, ſo that the ſame witneſſes 
be honeſt and credible perſons, ſuch whoſe faith is not 
doubted of. The Common Lawyers, becauſe themſelves in 
fundry matters very dangeroufly many times admit one 
witneſſe, and give him full credit, and that in matters of 
reat weight and importance , — though all ſhould bee 
quared to their rule, and framed to their compaſſe ) if an 
Eccleſiaſticall Judge in the probate of a Will, contrary to 
the rules of his owne Law, will not admit the teſtimony of 
one witneſſe, they forthwith fling out a Prohibition againſt - 
him, as though he had done an e againſt the Crowne 
and dignitie, in that he doth not allow thoſe number of wit- 
neſſes in the -Probate of a Will, that*the Common Lawe 
of this land allow almoſt in every matter. | 
For anſwer to which, if I ſhould alleage the preciſe forme 
of the Eccleſiaſticall Law, which to the eſſence of a Will 
requireth this number of two witneſſes, or elſe holderh it 
not for a Will ( but in caſes inter liberot, & ad picr us, 
where the onely hand of the Father or Teſtater without 
witneſſes ferverhfor a Will, fo the fame be knowne to bee 
the Teſtators owne hand, or ſo proved by eompariſon) I 
would thinke to wiſe men [ had ſaid ſufficiently ; but I will 
not reſt hereupen, but will convince themſelves, by them- 
ſebves ⁊ tor, doe they, I pray you, intheir own proceedings, 
wherea Law or Stmute requites more wirneſſes than one, 
content themſelves with one witneſſe alone; yea, doe they 
not in all caſes where a certainenumber of — 
| pointed: 
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pointed to prove a fact by Law or Statute, furniſh the cauſe 
with ſo many witneſſes as the caſe defires, or elſe doe they 
not account the proceeding voide? And will they thinke 
themſelves fo preciſely bound to the keeping of the letter 
of the Common Law, and will they not ſuffer the Civilian 
in like maner, to cleave faſt to the obſervation of the Civile 
Law, eſpecially when it hath the conſent of the Law of 
God, and the Law of Nations, and is his Majeſties Eccleſia- 
ſticall Law of this Land, aſwell as the other is his Tempo- 
rall Law of the ſame ? 

I confeſſe it may be true many times, which one man 
ſaith, ſpecially when there concurre therewith many great 
and violent preſumprions, and the party that reporteth it is 
of gad credit;but dangerous it is to open this gap to the 
malice of men, for even ſo, many things ſhall bee obtruded 
to the Judge for trueth, which are ſtarke lyes ; and many 
things ſhall bee pretended to bee gold in ſhew, which in 
proofe and practiſe will be found to be no other thing, but 
meere droffe. And therefore well decreed the Empercur 
Conſtantine, that no one mans teſtimony ſhould bee heard, 
though he were never ſo great a man in Court. 

But perhaps ſome man will ſay, If credit ſhall not be gi- 
ven oftentimes to one mans teſtimonie, much wickedneſſe 
will paſſe away unpuniſhed : For reply to which I anſwer, 
It is better to let a bad man ſcape, than to puniſh a god; and 
although it be true, if a man may excuſe himſelfe by deniall, 
no man will be found guilty; ſo alſo it is true on the other 
ſide, if it be enough to condemnation to be charged by one 
man alone, without any other witneſſes, no man, ſhall bee 
innocent; and there fore the admittance of one witueſſe in 
cauſes, and the proceeding thereupon to judgement is very 
dangerous. 
An other like barre to this they lay againſt Eccleſiaſti- 
call proceedings in matters of Teſtament; whereas an Ec- 
cleſiaſticall Judge proveth a Will, wherein are Mannors, 
Lands, Tenements, and other like Hereditaments bequea- 
thed, challenging this alſo to be of the Crowne and dignity, 
as 
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as though the Eceleſiaſticall Judge thereby tek upon him to decree 
which lands were deviſable by Will, & which not, ot would by his 
probate adde a ſtrength unto the Will, to make the deviſe or 
bad, whereas on the contrary part, the Eccleſiaſticall Judge by this 
act doth only teſtiſie, that ſuch a perſon. made ſuch a Will, & that the 
ſame was proved before himſelfe under his Teſte, for his laſt Will 
& Teſtament: but for the validity of the Will it ſelf, & the Legacies 
and deviſes therein, whether they were of lands or tenements, or of 
gods or chattels, the Probare it ſelfe worketh nothing, but leaveth 
that tothe Law, Common or Eccleſiaſticallaccording as the bequeſt 
belongeth to either of them, whether it be god & vailable in Law, 
or no: for it oftentimes falleth out, notwithſtanding the Wil be law- 
fully proved before the Ordinary, yet the bequeſts are rorged ei- 
ther in reſpect of the 4 N to whom the bequeſts are made, or in 
reſpe of the thing that is not deviſable in all, or in part; as by the 
Common Law, lands in ¶ apite cannot be deviſed, more than for two 
parts, but in Socage the deviſe is god for all;and by the Cuſtome of 
the Citie of Landon, & lome other places of the Land, a man can be. 
queath no more than his deaths part, and if hee doe, his bequeſt is 
void for the reſt;but in other places of the land a man may bequeath 
all. By the Civile Law a man can bequeath nothing to a Traytor, or 
an Heretic, or an unlawfull Colledge, or Company (unleſſe perhaps 
it be for the aliment, or maintenance of them in extreame poverty, 
that they die not for hunger, which is the worke of charitic) and if 
he doe, the legacie thereof is void to all intents & purpoſes. So then. 
the Probate of the Ordinarie in matters of land, neither helpeth, nor 
hindereth the right ofthe deviſe it ſelfe, but is a declaration onel 
of the dead mans dme uttered before ſuch & ſuch witneſſes: which 
taketh his ſtrength not ſo much from the Probate, as from the Law, 
and is teſtified onely by the Probate, that the ſame was declared by 
the Teſtator, in the preſence of the witneſſes therein named, to be his 
true and laſt Will.So that no man herein is to be offended with the 
Ordinary, as preſuming of a matter not er him, (for 
bis teſtification in all Law and conſcience doth belong unto him, to 
ive allowance ſo farre unto the defun&s Will, as it is avouched 
before him to be 3 & deed in —— E. ) os, Fer by 
tothanke the Ordinary, that he by that act of his hach 
morie of e Which, otherwiſe perhaps 2 . 
Op "have. 


prelerved 
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have been loſt and periſhed,to the great hurt of the Common- 
| wealth,and others which have private intereft therein. 


— 
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CHAP. I. © 
SECT. . 


of the Care that Princes of this Realm have. had for the due pay- 

ment of Tythes nnts the Church, and the preſerving of the cog- 

niſance thereof unto the Eccleſaſticall ( onrts of this Land, 
both before the ¶ ongueſt and ſince. 


F all matters that appertaine to the Ecclefiaſticall 
Courts, there is no one thing that the Princes of this 
| Land have made more carefull proviſion for, fince 
y care of our 28 
— Thaw there was any Church government in this Land, than 
before the C- that all maner of Tythes due by the word of God ſhould bee 
ueſt, is wot- fully and truely paid unto their Par iſn Churches where they 
_ goons by grew;zandif they were denied, ſhould be recovered by the Law 
ang becaue Of the Church.“ For firſt before the Conqueſt, King Ætbel. 
it argueth the ſfawe made a Law, that every man ſhould pay his Tythes to 
are deyotion 
of thoſe times, wee will conſider it more perfectly. About the ſeventh Centurie Ina King of 
the Weſt Sax ons made ON reea vf rynazirenc be demd map dyner 
mzrran Grp hpa I ne gelæſte. Ty he rcyldig peope hv rell. 7 be 
<pelepealoum azype Sone Cypicrea't: chat is, That the Church- ſceat be paid in at 
Martlemas, if any refuſe to pay it, that his penaltie be fortie ſhillings, and the payment of 
Church-ſceattwelve times. That which the law here callet Church eat, accptding to the va- 
rietie of reading, hath bin diverſly interpreted. Fler a, as if it were Meg de reade th Church» 
ſeed, and therefore he ſaith, it was Certa menſure bled: Tritici, M c- So the old Lawyer in Za. 
bert. fuit um certein de ble lata que cheſcun homme devait en temps des Britons & des Enples 
porter a tour Eſpliſe le jour Seint Martm, Others reade Cyſucycea w, Churcheſcet; that is 
the Church. ſhot, ar Church duc: Which way ſocver we reade the word, there will bee no great 
injurie done tothe ſenſe ; yet becauſe other things beſides Corne Have gone undenthe name of 
Church · ſcear (as che Cocks & Hennes at CH. chærefore it ſeemeth chat the laſt reading 
is the beſt : heere it mult ſigniſie a quantitic of Corne due to the Church, and to be paid in at 
Martlemas:Why theſe dues and others were tendred at this Feaſt, Hefpintan thinketh he hath. 
given a good reaſon, but ſee Gretſer in is Booke de eſis upon S. Martins day. 
In the ninth Oenturie King AErheiftane made this Law + Ie el pane og 
oe 
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God, in manner as Jacob did, who made a vow to God, If calpa hal- 
God would bring hini back againe to his Countrie, hee would —. A. 2 


5 h #poj'o miner agener æhrer Sam veohe zeryllap xe Se. libben- 
der yprer 5 oz zeaplicer pe ume: that is, I AFrheltane King, by che 
advice of Mulſbelme my Archbithop , and my other Biſhops , command all my Reves 
thorough all my Kingdome in the Lords name, and of all Saints; and for my love 
that in the firſt place they pay the Tythe of my owne revenues, as well in living Cattell, 
as the yearelyfruites : j hæy ie do Sem vez Sep beheapounger dein d Iohan- 
ne þzx pulhTeper ; chat is, And this to be done at che day of the beheading of S. lob 
the Baptiſt. Andthat the Subject might the more earneſtly intend the obſervation of this 
Law, the King addeth a pious exhortation : Van de pencan pe hyzT Iacob re hieh- 
ræde do dam opih den cræp, le Se pille zeryllan mine veoban, j mine 
fiblac And dyih ven peolpe onðam ⁊odypel cpzþ Eallum Szm hæbbendum 
mon yceal azypan 4 hi zenyhvfumab pe mo von eac d Sencan de e- 
zerlic on dirrum bocum ir ʒepꝑi den Gię pe upe deo dan peryllan nyllap 
ur da ny ʒon dælar bip zTbpzvene j re Teoþa an up bib vo lap de zoo» 
cunde lape ur ʒemynap Þ pe Xa heoponlica Singa mid Gam eopplicum j 
da ecelic mid Sam hpilpenolicum zecapmiaþ-: chat is, Furthermore, thinke wee 
with our Our ſelves chat Jacob the High Father to the Lord ſaid: Iwill give thee mn Kulte 
and my peace- offering. And the Lord himſe fe in the Goſpel ſaitk, Ta all that back be 
given, and they ſhall abound. We might alſo bethinke Our ſelves of the penaltie which is 
written in this booke, that if wee will not pay our Tythes, then the nine parts ſhallbee taken 
away, and the tenth onely ſhall be left us. And Gods Lore putteth us in minde, that for theſe 
earthly things eternall are to be had, and everlaſting for the tranſitori 0e. 
Thus the religious Prince goes on, and earneſtly purſues the argument in the Rhetorick of 
e times, ſeeming to intimate to his people, that though no humane Law had interpoſed it 
ſelfe, yet the divine equitie of this cauſe, might be eminently enforced out of ſacred Writ. 
King Edmund in a Synod holden at Londen, at which was preſent Oda +4 pulpr van 


ffebipceop 5 mæniʒe oþpe Bipceopay, 044 and y/wffan Archbiſbops, and ma- 


ny other Biſhopsz made this Law for holy Church: veopun zum pe bebeovaþ zl- 


cum cpi enum men be hip cpi vendome j cypicyceat 7 #lmerrpeoh : 
G1 F hi hya von nylle Iy he amanrumod : chat is, Wee command all Chriſtian 
men by their Chriſtianitic topay Tythes, Churcheſcear, and Almesfee, if any refuſe to doe it 
let him be accurſed. 

Concerning the ælmerpeoh mentioned in the Law, it was that Almes- money which 
was called the Peterpence, for when Ina the Welt Saxon King went in pilgrimage to Rome, 
he made it a Law to his Subjects, that every houſe ſhonld pay a yearely pennie to the Pope, & 
this was to be tendred at S. Peters tyde, as appeareth by Edgar; La num. 4. And ry æle 
oor pening azypen bo Pe ver mexre de, &c. See alſo the Lawes of Ce 
and Edward the C onfeſſour. 

And whereas we finde the curſe of _ communication here annexed b —_— to this Sa» 
me, 2 Ou 
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ciledge of when hee returned home pay Tythes to God,of all har God ſhould 


An N * give him : the like did King Agar, and King Edmund, commanding 


Tenth, it is not without a parallel: fot amibngſt thofe ſolemne Execrations which by a Cdun- 
cell held here at Oxford, were to be openly pronounced ſoure ſeverall times in every yeate, wee 
funde theſe Church-robbers twice branded with Ante. In the firſt Article thus: Ill they 
ben accurſed the ps of holy Chyꝛche, as in Londys tefits,rent, poſſeſſions, ma⸗ 
rpces,leſours, rs wayes pathes, wetingly, and vnyuſtyly, oz malycyouſly de⸗ 
koulen and with-holden councelen huyden oz. to with hold ez to avoyde pzocuren, 
In the,26.Article in this manner Alſo all they ben accurſed moze F leſſe whiche wptting- 
ly, Wylfullp, oz malpcyouſly, and vnwpſlp ;foz ony man hath had vttirly the Ser- 
uauntis of God, that is to ſap, their Perſones, Uicars, Chapelyns, Parrochpalys 
what ſoever condpcpon that they ben oz fame the thpthes, pꝛouentys, ptofytys, obla- 
eyong of cuſtume and conſuetude vled laſſe 82 moze with-hoiden oz done to bee with⸗ 
holven,-03. the ſaped thpthes oz oblacyons chaungen oz turnen in to other vſe than 
it Was ptouyded in holy Chyzche law. But of this, ſee more Cap, 3. Sect. 2. 

La che Lawes of King Edgar, it was decreed in the firſt place, Þ oder cypican pyn 
pih des pyppe j man aype ylce æle veobunʒe do dᷣæm ealdañ mynr ve 
De reo hy pnef ye TO hypþ That Gods Church ſhould have all her rights, and that 
every man ſhould pay his Tyrhes tothe elder Minſter (or Mother · Church) where hee heareth 
the Word. cap. 2. of Edgar: Liwes : See alſo the 3. & 4. Chapter: | 

In the Lawes of King Cute cap. B. thus it is, j gelæ de man oder zemhta 


zghpilce ea pe juhvlice ʒeopne hæ d i rulhælmerye pip vene nihd ofen 


eay dan ʒeʒope ceopunze be Pen decoy den 5 copþ ærvma be ealpa 
hal ena mær ran I ʒiy hya ponne pa veobunge ʒelær van nælle pa pe ʒecpe- 
dan habbaþ Þ ir ye deopa „A rpa fe pulh hid e gap ponne pape to 
pær cyninger zepepa © bag bircopar I pær land pican 5 bær mynyv per 
mærye ppeof v i niman unpances bonne deopan dæl pam myny ven þe 
hid do ebiiʒe j veacan him vo bam m1zoþum dæle; 5 to dle man 
pa eahva ozlap on Tpa p pe landhlapopd To healpum 5 vo healpam 


re bixcop xy hid cyninʒes man y hi v Se zney: That a man muſt bee carefull 


n to pay Gods righis every yeare, to wit, the Plough-almes 15. nights after Eaffe- 
erp Tye of — Catte [ by Whitſontide,and the fruits of the Earth by 2 
And if there bee any that will not pay his Tenth, ſo as wee have (aid, that is, the tenth 
Acre according to the going of his plough, chen the 7 Reve and the Biſhops, and his 
that owes the land, together with the Maſſe- prieſt of the Minſter may goe and take away the 
tenth part whether he will or no, and give it to the Minſter whereunto it be longethʒ The nnh 
part hee may take to himſelfe ; As forthe eight parts let them be divided in two, and let halfe 
oc to the Land-lord, and halfe to the Buſhop, whether it bee one of the Kings men, or a 
hane. 

Concerning the Plough-almes , for which the Sven ſaith rulhælme rr, Lambard ſaith 
thus: Ego me legiſſe memini in veruſtiſSumo quodam le um Ethelreds Regus libelts, impoſuum 
tunc temporis in ſingula aratra denarium unum, Cc. 

that 
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that thoſe which wilfally refuſed to pay their Tythes, ſhould bee 
excommunicated. 

William the ( vnquerour (as Reger Hovenden reporteth) in the 4. poveud:, 
yeare after his conqueſt, having gotten ſome time of reſt from war, part. 2 cap 
and ſetling of rebellious ſpirits, who kicked at his government at Oe P*ci- 
home, entred into a conſideration of the well ordering of the Church“ Eccle- 
& Common · wealth,by wholſome Lawes:and therefore by the ad. 3 
viſe of his Councell, he ſümoned all the great Prelates & Potentates 
of this Land, with twelve other ſufficient men of every Shire, expe- 
rienced in the Lawes and cuſtomes of the Land, that he might b 
them learne, by what Lawes and cuſtomes the Land was governed, 
before himſelf came to the Crown therofſtraitly charging & com- 
manding them upon his high dilpleature they ſhould make true re- 
port to him thereof, without addi Pad thing thorto, or taking any 
thing therefro: who beginning with the Lawes of holy Church be. 
cauſe by it, the King and his Throne are eſtabliſhed, among other 
Lawes and liberties of the Church, recorded this for one, which I 
will verbatim ſet downe in Latin as it is penned by the Authour. 


' De omns Annona Nef oo cory eft Deo reddita, & ideò reddenda : See for this 
Si quis gregem Equarum hab uerit, pullum reddat decimum; qui mam 2 2. 

tantum vel duas habuerit, de ſingulis pullis ſingulot denarios prabeat. * onfeſe 
Similiter, qui plures Vaccas habuerit, decimum vitulum, qui nam vel ſour, num. 
duas, de fongulis F e 1 denarios ; & qui caſeum fererit, det 8. & 9. by 
decimum Deo, etſi non fecerit, lac decima die. Similiter Agnum deci- whom this 
mum, Vellus decimum, Butyrum decimum, Porcellum decimam. De decrec was 


Apibu vero ſimiliter, decimum commodi;quinetiam de boſco, de prato, _ _ e 


de aquit, de molendinit, parcis vivariis, piſcariis, vir gultis, e hortis, & wards rati- 
negetiationibis, & omnibus rebus quas dederit Dominus, decima pays fied by the 


ei reddenda eft, qui novem partes ſimul cum derima x” rok Et qui Conque- 


eam detinuerit, per juſtitiam Epiſcopi, & Regit( fi necefſe fuerit)ad ſo— 


lutionem arguatur. Hec enim S. Auguſtinus pradicavit & docuit, &. 
bec conceſſa ſunt a Rege, B aronibut, & populo. Sed poſtea iuſtinctu Di- 
boli multi cam detiunerunt, e Sacerdotes negligentes non curabant in- 
ire laborem ad perquirendas eas, eò quod ſufficienter habebant vite ſus 
weceſſaria. Multis enim locit modo ſunt tres vel quatuor Eccleſre,ubs 
tunc temporis una tantùm ſuit, & fic ceperant minui. 


This Auguſt ine, to whomthe Cong uerour heete referreth him- 
t T3 ſelfe, 
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ſelfe, was Auguſtine the Monke, whom Gregorie the great about 
the yeare of our Lord God 569. ſent heere into England, to reë ſta. 
bliſh the Faith decayed by the Saxon; whoſet downe ſundry ordi- 
nances for the Church, & framed it in uniformity of Prayer and go- 
vernment to that, which then was uſed inthe Church of Rom: but 
long before Aug. time, as it may by our Stories appeare, (even in the 


E/ helward. dayes of King Lucius, who ſent to Elutheriu a Bifhop of Rome, for 
l. unico. learned men to inſtruct him and his people in the Faith, which was 


Torelin of 


Furnes in 


about a hundred and forty yeares after the Aſceution of our Lord Je- 
ſus Chriſt ) the Faith of Chriſt was here preached in Britaiwe, and 
fifteene Archbiſhops are by our Stories reported, one to have ſuc. 


his Booke ceeded an other in the See of Londen, before the irruption of the 
of Britiſh Saxout into this Land: All which time it is not like the Ehurches of 
Biſkops- God that were in the Land, were void ofthis provifionfor the Mi- 
Marianus niſterie, ſo that I aſſure my ſelfe the payment of Tythes was farre 


Scotns. 


more ancient than the time of ¶Auguſtine; albeit the ¶ anguerony ci · 
teth there the authoritie of ¶ÆMuſtin, rather than any former prece- 
dent of the Britons, both for that the doctrine of ¶Aluſtin was better 
knowne unto the Saxon, among whoſe Ange ſtours Auſtin taught & 
governed as an Archbiſhop, than any of the Fathers of the Britiſh 
Church, to whom the Saxont were enemies, and their tongue alto- 
gether unknowne unto them; and beſide, for that this doctrine of 
eTuftin, concerning Tythes, beſt ſuited with the generall cuſtome 
that was then uſed thoroughout all Europe in paying thereof. 

The next Prince after #/:05am the Conquerour that ordered any 
thing about payment of Tythes, for ought that I have read to the 
contrary was Ed. 1. who at the petition of the Clergie, eſtabliſhed 
the Articles of the Clergie, which his Sonne Edw. a. confirmed by 
his Letters Patents under his great Seale, & by conſent of Parlia- 
ment,atthe petition of the Clergie in the 1x. yeare of his Reigne. 


4n.13.Ed. In Edward the thirds time, Writs of Scire facias were granted 
3.4. 14. out of the Chancerie , to warne Prelates and other Clerks, to an- 


ſwer for Diſmes there; but after the matter was well underſtood by 
the King, the parties were diſmiſſed from the Secular Judges, for 
ſuch manner of pleas, ſaving to the King his right, and ſuch as his 
Anceſtours had, and were wont to have of 13 


A 1.Rich During the Reigne of Richard the ſecond, Parſons of holy Church 
2. cp. 14, Were drawne into ſecular Courts for their one Tythes „ by the 


name 
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name of gods taken away ; And it was decreed by the King, that in 
ſuch caſe the generall averment of the plaintife ſhould not be taken, 
without ſhewing ſpecially how the ſame was his Lay- cattell. 
By the Statute of the firſt of the ſame K ing cap. 14.it is acknow- 
ledged, that the purſuing for Tythes of right doth, and of old times 


was wont to pertaine to the Spirituall Court, and that the Judges of j. £4. ;. 


holy Church onely have the cogniſance in theſe matters. 

By the Statute ofthe 15. of Zdw.the third, it is ordered, That Mi- 
niſters of holy Church, neither for money taken for the redempti- 
on of corporall penance, nor for prœfe and account of Teſtaments, 
nor for travell taken about the ſame,nor for ſolemnitic of Marriage, 
nor for any other thing touching the Juriſdiftion of holy Church 
ſhould be appeached, or arreſted, or driven to anſwer the Kings ju- 


Kices, or other Miniſters, and thereupon they ſhould have writs in 2. Hen. 4. 


the Chance rie, to the Juſtices when they demanded them. 
In the ſecond yeare of Hexry the fourth, the Religious of the or- 
der of the Cyſterciaut, that had purchaſed Buls from the Pope to be 


diſcharged of the payment of Tythes, were by act of Parliament re- 5. A c. 
EI.. 


ducedto that ſtate that they were in before. 

 Inthe5.ycarcof the ame King it was ordexed, That all Farmers, 
and Occupiers of any lands or poſſeſſions belonging to any Fryers 
Aliens, ſhould pay all manner of Tythes due to Parſons and Vicars 
of holy Church, in whoſe Pariſhes the fame were, asthe Law of holy 
Church required, notwithſtanding the ſame were ſeiſed into the 
Kings hand, or any Prohibiton were made, or tobe made to the con- 
trar y. ä 

About the 7. yeare of the ſame King, ſuch religious perſons ag 
had purchaſed Buls from the Pope in the dayes of Richard the ſe- 
cond, to bee diſcharged of Diſmes pertaining to Pariſh Churches, 
Prebends, Hoſpitals, or V icarages,not put in execution, were forbid. 
from that time forward, to put them in execution, or to purchaſe a- 
ny other in time to come. 

After King Henry the eigth had diſſolved the Monaſterics, and o- 
ther like religious houſes, and ſold the Churches and Tythes thereto. 
belonging to Lay men, ( who before that time were not capable of 
the ſame: inſomuch as after the diſſolution, when the Purchaſers de- 


manded the ſame, they were denied to hold plea thereof, Ne 27.Hen. 8. 
IC ame 2 20. 


of their incapacitie ) a Statute was made in the 27. ꝓeare oft 


King, 
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King, whereby all Subjects of the Kings Dominions, were to pay 
their Tythes, and other dueties of holy Church, according to the 
Eccleſiaſticall Lawes and ordinances of the Church of E gad, and 
after the laudable uſes and cuſtomes of the Pariſhes & places where 
they dwelt, or occupied lands, and the ſame to bee ſued for before 
the Ordinaric, or ſome other competent judge of the place, accor- 
ding to the coarſe and proceſſe of the Kings Ecclefiaſticall Courts of 
England: which Statute becauſe it tooke little effect, by reaſon ofthe 
obinacic of the people innot yeelding theſe duties to the Laitie, 
who had purchaſed them, and that the ſaid Purchaſers could neither 
by the order or courſe of the Eceleſiaſticall Lawes, ſue for them in 
any Eccleſiaſticall Court of this Land, neither was there found any 
remedy in the Common Law of this Land, whereby they might be 
releeved againſt them that wrongfully detained the ſame. There- 
2 the 32. following an other Statute was made, wherein it was 
enacted, that all & ſingular perſons of this Realme, and other of the 
Kings Dominions, of what ſtate, degree, or condition ſoever they 
were,ſhould fully, truely, and effectually divide, ſet out, yeeld, and 
pay all and ſingular their Tythes and Offerings to the owners, pro- 
prictaries and poſſeſſors of Parſonages, Vicarages, and other Eccle- 
ſiaſticall places according to the lawfull cuſtomes and uſages of the 
Pariſh and places, where ſuch Tythes or other duties riſe and grow 
duc. And in caſe where any are wronged and greeved, being either 


an Eccleſiaſticall or Lay perſon, for the wrongfull deteining or 

with-holding of the ſaid Tythes or Offerings, or any part or parcelf 

thereof, the ſame to have full power and authoritie to convent the 

fame pre perſons ſo deteining the ſame, before the Ordinarie 
er 


or other competent oe e of the place, where ſuch wrong was 
done: and the ſame Ordinarie or competent judge to have power, 


by vertue of the ſaid Act, to heare, decide, and determine the ſame 
by definitive ſentence, according to the courſe & proceeding of the 
Eccleſiaſticall Law, without reſervation of any right tothe Tem po- 
rall Judge to give remedie by any ſuit or action for the recovery of 
the ſame; ſaving in caſe where an inheritance or freehold in the 
premiſes is claimed, and the perſon claiming is diſſeiſed, deforced, 
and put from the poſſeſsion of the ſame, in which caſes onely, the 
Statute alloweth the Temporall judge to take knowledge, and that 
onely for the regaining of the right and the poſſeſſion of the inheri. 
ance ſo loſt. — After 
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After the deceaſe of King Henry, King Edward his Sonne 1 £4.6. 13. 


tending in like ſort the ſtate of the Clergie, the benefit of 
his ſubjects, and the practice of the Eccleſiaſticall Courts of 
this Land, made a Statute, whereby he did not only ratifie, 
confirme,and allow ſuch Statutes as his Father had former. 
ly made, but did further order, that every of the Kings ſub- 
jects from thenceforth ſhould juſtly and truely without 
fraud or deceit, ſet out and pay all manner of prediall tythes 
in their proper kinde, as they did rife and happen, in ſich 
manner as had beene paid within the fortie yeares next be- 
fore the making of that act, or of right or cuſtome ought to 
have beene paid, with certaine forfeitures and penalties, as 
well againſt them which carried away any prediall Tythes, 
before the tenth part thereof were juſtly divided from the 
ſame, or otherwiſe agreed for with the owner thereof; as 
alſo againſt thoſe that did letor hinder the. owner thereof, 
his deputic or ſervant, to view, take, or carrie away the 
fame. Enacting further, that the partic ſo ſubſtracting or 
withdrawing any of the Tythes, obventions, profits, com- 
modities, or other dueties aforeſaid, might or ſhould be 
convented or ſued in the Kings Ecclefiaſticall Court, by the 
party complainant , to the intent the Kings Eccleſiaſtical 
Judge might then and there determine the ſame, according 
to the Kings Eccleſiaſticall Lawes. And that it ſhould not 
be lawfull forthe Parſon, Vicar, or any other owner or far- 
mer thereof, contrary to the ſame act, to convent, or ſue 
any with-holder of Tythes, or any other like dueties, be- 
fore any other Judge then Ecclefiaſticall, excepting onely 
out of the ſaid-Statute things contrary or repugnant to, or 
againſt the effect and meaning of the Statute of Weſtminſter 
the ſecond, the fifth Chapter, the Statutes of Articuli Cleri, 
Cireumſpeltè agatu, Sylva Cedna, the treaties De Regia 
Prabibitione, matters againſt the Statute of A primo 
Edwards primi, Capite decimo, and ſuch other matters be- 
ſide, wherein the Kings Court of right ought to have juriſ- 
diction. 
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That the Statutes of the xxvii. and xxX1i. of Henr. the 8. and 
the 2. of Edward the vi. cap. 13. intended for the true 
payment of Tythe, and the preſeryation of the triall there- 
4 unto the Ecclefiafticall Courts, are now turned to the 

inderance of them both. 


Otwithſtanding all which god proviſion of ancient 
Kings before the Conqueſt, and moderne Kings ſince 
the Conqueſt, for the affuring of the ſuit of Tythes to the 
Eccleſiaſt icall Courts onely, and the continuall poſſeſſion 
that the Eccleſiaſticall Courts have had of the ſame,deduced 
from ſo ancient time, as hath beene before ſhewed, and fo 
often obteined in contradictorie judgement, as the conſul 
tations thereupon granted doe teſtiſie: yer ſundry men of 
this Land, in ſundry ages, have by wrenches and ſubtill de- 
viſes (which are odious in Law, and are by all godly and 


wiſe Judges by all poſſible meanes evermore to be reſtrai- 
ned) raiſed up matter out of the ſaid Statutes themſelves, 
contrary to the true ſence and meaning thereof, to draw the 
triall of moſt of thoſe matters away from the Eccleſiaſticall 
Courts. So that thoſe Statutes which then were intended 
for the god of the Eceleſiaſticall Courts, are now become 
the utter ruine and overthrow of the ſame, contrary to the 
rule of the Law, and common reaſon, that things which 
were purpoſed for one eud, ſhould worke unto an other. 
The firſt advantage they take againſt the Eccleſiaſticall 
Courts out of theſe Statutes, is gathered out of the twenty 
ſevent h, and thirty ſecond of _ 8. where it is orde- 
red, that all the Kings Subjects ſhall pay their Tythes, ac- 
cording to the laudable uſes and cuſtomes of their Pariſhes, 
and places where ſuch Tythes grow & become due: which, 
albeit is undoubtedly meant of Eecleſiaſticall cuſtomes, tri. 
able at the Eccleſiaſticall Law, and ſo ever held till now of 
late, that men thinke all too much that goeth beſide their 


- owne net; yet there want not in theſe dayes, which goe a- 


bout 


— 
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bout with all might and maine to draw away theſe things 
unto the Temporall Courts, as belonging to the Temporall 
Crowne and dignitie: Wherein they doe wrong, not onel 

to the Kings Eccleſiaſticall Courts, to ſpoile them of their 
ancient ſuriſdiction, but alſo doe injurie to the King him- 
ſelfe, as though he had but one proper juriſdiction belon- 
ging to his Throne, and ſeat of Majeſtiè, and that which 
were done by his Eccleſiaſticall power, were done againſt 
his Crowne and Dignitie; whereas they are equally united 
in him, and his Throne is no leſſe ſtayed up by his Eccleſia- 
ſticall power, than it is upholden by his Temporall autho- 
ritie. And therefore a meere Paradoxe is that, that they ſo 
conſtantly affirme, That cuſtomes in payment of Tythes are 
matters of Temporall cogniſance onely, and not of Spiri- 
tuall cognition. For, as there he ſecular cuſtomes, ſuch as 
are the cuſtomes of Mannors and Lordſhips, where the Lord 
hath his Rent, his heriot, his reliefe — ſervice; and the 
tenant againe doth his homage and fealtie, according to the 
nature of his Tenure, which ſeculat cuſtomes, the forena- 
med Statute De Regia Prohibsrioxe, forbiddeth Ecclefiaſti- 


call Judges to deale in: So alſo there are Eceleſiaſticall cu- 


ſtomes, ſuch as is the payment of Tythes, and other Eccle- 
ſiaſticall duties, to which com mon Lawyers are not to put 
their hands, but to abſtaine from them, as dedicated to the 
uſe and triall of the ſpirituall Courts. Otherwiſe would 
neither the ancient Authors of the Legatines, and Provinci- 
all conſtitutions of this Land ( the eldeſt of which, are e- 
uall with the dayes of Heury the third, and the youngeſt of 
them endeth in the reigne of Henry the fifth) ever have 
changed ſo many ſeverall cuſtomes of pom of Tythes, 
as then were within the Land, and in ſtead of them, have 
brought in one uniforme payment of the ſame, as is at this 
day uſed, fave where either the negligence of the Parſons, 
or the covetouſneſſe of the Pariſhioners hath in ſome point 
changed the ſame. Neither would theſe Statutes of He 
the eigth ever have ordered the people ſhould pay their 
Tythes after the laudable cuſtomes and uſages of ye * 
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rifhes where they grew, if the uſage and cuſtome of the 
payment it ſelte had not beene ſubject to the Eccleſiaſtical 
cogniſance: for in vaine fhall a man ſue for that, the Law 
allowes him no courſe to come by, if it be denyed in the (pe. 
cialleſt point belonging to that ſuite: for this is undoubted 
Law: where ever there is an authority or ſuriſdiction gran. 
ted, there are in like manner granted all thoſe things, with- 
out which that authority or ſurisdiction cannot bee perfe- 
cted, or performed, 


SECT. z. | 


That cuftomes of payment of tythes are triable onely at the 
Ecclefraſticall courts. 


A Nd therefore it is without queſtion, as Tythes, by the 
faid Statutes; are onely recoverable by the Eccleſiaſti- 
call Law, and not elſewhere; fo alſo the cuſtome whereby 
they are paid, is only triable at the Ecclefiaſticall Law. O- 
therwiſe this inconvenience will follow thereupon, which 
in all other Lawes, beſide this of ours, is a great abſurditie, 
that the connexitie of the cauſe , which the Civilians call 
{ ontinentiam canſarum,will be diſmembred and disjoyned, 
which by all god pollicie, together with all her parts emer- 
gent or annexed, ought to be handled, diſcuſſed, and deter- 
mined before one and the ſelte ſame judge; one, I meane 
not in number, but one in profeſſion, for otherwiſe I ſhould, 
by this aſſertion, barre Appeales, which is not mine in- 
tent. | 
Which courſe, if it were held here in England, cauſes 
ſhould not be drawn peece· meale in ſuch ſort as Aedea tore 
her brother limme - meale, and one part of it carried to this 
Court, another to that, like unto the rent lims of the childe 
that were caſt here and there by Aedea, thereby to hinder 
her father from purſuing her; but all ſuld be ended in one 
and the ſelfe ſame Court, which would be a great eaſe to the 
ſubject. who now to his intolerable vexation, and exceſſiue 
charges is compelled to runne from Court to Court, and to 


gather 
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gather up as it were, one lim ot his cauſe here, and another 
there, and yet happily in the end cannot make a whole and 
perfect body of it. g 

Beſide, it is a mighty diſorder in a Common-wealtb, thus 
to jumble one jurisdiction with another, & the very confu- 
ſion as well of the one Law as the other; for as Kingdomes 
are preſerved by knowing their bounds, and keeping their 
limits, ſo alſo juriſdictions ere maintained and upheld by 
containing themſelves within the liſts or banks of their au- 
thoritie. 

Further, unles they will grant that there is an Eccleſiaſti - 
call cuſtome, as there is a Secular Cuſtome, and that the one 
is as well to be tried in the one Court, as the other is in the 
other, they will make their own Doctrine in the before · re- 
hearſed Prohibition voyde, where _ will have it certain, 
that there is a Secular Cuſtome; & if there be a Secular Cu- 
ſtome, then doubtleſſe there is alſo an Eccleſiaſticall or Spi- 
rituall cuſtome: for the word Secular, is not put in that 
place abſolutely, but relatively; and the nature of Relatives, 
is one to put another, and one to remove another: but 
in the Secular cuſtomes they barre the Civilian, therefore 
they grant him the ſpirituall, for of contrary things there 
are contrary reaſons, and contrary effects: and what that 
which is propoſed, doth worke in that which is pro- 
pounded, the ſame againe that which is oppoſed doth 
worke in that which is opponed, by which Rule, as Tem- 
porall Lawyers are to deale in Temporall Cuſtomes, ard 
ſpirituall men are not to intermeddle therein, ſo alſo 
Eccleſiaſticall Lawyers are to deale in Eceleſiaſticall cauſes, 
and Temporall Lawyers are not to buſie themſelves there- 
about. 

And that this was the intent of the King, when hee firſt 
received the Church into his protection, with all the privi- 
ledges thereof, may appeare hereby, that having united 
both 3 kg in his owne perſon, he did not jumble 
them both together, as now they are, but kept them diſtinct, 
one from the other; not onely in authoriſing the Eccle- 
| V 3 — fiaſticall 
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fiaſticall Courts that were before, but alſo in uſing the very 
words and phraſes that the juriſdictionaries Eccleſiaſticall 
did uſe every where in their writings, even theſe words 
whereupon men now take hold to frame Prohibition, 
viz. (according to the laudable cuſtomes and uſages of the 
pariſh and places where ſuch-Tythes grow ) which were 
the words of Innocent the third, in the Decretals upon the 
title of Tythe,long before theſe Statutes were made, or any 
other Statutes concerning the true payment of Tythes ; and 
Linwod in the fame title of Tythes often uſeth the very 
ſelfe ſame words and phraſes that the other doth : ſo that if 
theſe words made no Prohibition before the Statute (as l 
thinke, it cannot well be ſhewed to the contrary ) neither 
ought they to doe it now ſince the Statute ; for that they 
are ſpoken {till in the Church buſineſſe, and not in a tempo- 
rall matter: whoſe government, although it be under one 
and the ſelte ſame Prince, that the temporall ſtate is yet is it 
diftin& from the ſame, as ever it hath beene ſince there 
hath beene any ſetled forme of Church- government in any 
common-wealth, as may appeare both by the example of 5. 
Paw, which never goeth to any temporall power to puniſh 
the inceſtuous perſon, although there were ſundry lawes 
then both in Greeke and Latin written of theſe matters, but 
doth it by the ſpirituall ſword alone : and alſo by that, that 
in matters of jarre for worldly cauſes berweene brother and 
brother, hee forbids ſach as were new Chriſtians, to goe to 


law before Infidels, but adviſeth them rather to appoint 


Judges among themſelves to decide ſuch controverſies: 
which albeit in thoſe dayes was meant as well of lay Chri- 
ftians, as of the Miniſters of the Goſpell, for that the num- 
ber of them then was ſmall, andthe cauſes of ſuit they had 
one againſt an other were not many, and might eaſily be en- 
ded by one and the ſelfe ſame conſiſtorie; yet when the 
number of the Chriſtians increaſed, and the Church got 
ſome. reſt from perſecution, the juriſdiction was againe di- 
vided; and as there were ſecular Courts appointed by Prin- 
ces, wherein temporall mens cauſes and lay buſiueſſes were 


heard, 
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Eccleſiaſticall mens cauſes alone, or ſuch as they had againſt 
Lay men, or Lay men againſt them were treated of, aud de- 
termined. 


So that this was no new deviſe of Henry the eigth, or 


Eaward his Sonne, that when they teke upon them the ſu- 
premacie over the Church, as they had before over the 
common- wealth, they did not miſhmaſh both the States 
together, and made one confuſed heape of them both, but 
left them ſevered as they found them, onely affording either 
of them an equall proportion of protection; for that by 


theſe two parts, the Kings Monarchie is compleat, and himi- 


ſelfe is the head and chiefe Governour of the whole and en- 


tire body of his Realme. For this was exemplaried unto 


them in all former ages, ſince the Church and common- 
wealth had any loving and kind cohabitation together, as 
hath beene before remembred. And theretore doe they 
wrong to the aſhes of thoſe Kings deceaſed, which by ſub- 
till ſence and ſtrained interpretations, draw theſe Lawes 
which they intended for the benefit of the Church, and 
Church-government, to the overthrow of the fame , as 


though the Poſitive Lawes of the Kingdome, could not 


ſtand, if the Lawes of the Church continued and ſtood up 


right. 
SECT. 4. a 


That the limits aud bound: of Pariſhes are of the Ecele- 
ſiaſticall cogniſance onely, 1 
Pon the ſame words of the ſame Statute, ( if perhaps 
at any time there grow any controvetſie about the li- 
mits or bounds of Pariſhes ) they draw the ſame by like 
importunitie from the triall of the EcclefiafticalbLaw, un- 
to the Common Law, avouching the ſame alſo to be of the 
Temporall cogniſance ; and yet Linwod, who lived in the 
dayes of Henry the fifth, making a Catalogue of the prin- 


cipall matters that in his dayes belonged unto the _— 
i 


151 
heard, ſo there were alſo by the ſame authoritie erected Ee- 
cleſiafticall Courtsand Biſhops audiences, wherein either 
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ſticall Courts, reckoneth the bounds of Pariſhes for one: 

And very like it is that it ſhould ſo be, for that Eccleſiaſticall 

men firſt in this Kingdome, made diviſionsof Pariſhes, as 

by our owne Chronicles it appeareth ; and the firſt practice 
Regiſtro Eccl. thereof withinthis Realme,came from Honorius the fourth 
xD. Cant. Stew. Archbiſhop. of {anterbary after eAugaſtine, who himſelfe 
died in the year of our Lord God 693.* although otherwiſe 
the thing it ſelfe be more ancient, and deſcends from the 
counſell of Saint Paul, which he gave to Titus, to appoint 
Elders inevery Citie : Butthat Cities and Countries again 
are divided into ſeverall Pariſhes, it was the ordinance of 
Pope Dionyſus, about the yeare 266, and from him deri- 
ved into this and other Realmes; and the diſtinction there- 
of was chiefly deviſed, that it might be knowne of what 
congregationevery people were, and that ſo they might be 
He that hall trained up in the Schcole of godlineſſe under their owne 


trace the Wri- paſtor or Miniſter. But that now the diviſion of Pariſhes 
ters for that 


which con. doth ſerve to other politick uſes, it comes not of the firſt 
cernes the ori- ' | 


inall of Pariſhes, may finde ſome probable iſſue, if the courſe of Antiquitie runne cleere. 
hoſe that firſt gave example to others in this matter, are conceived to bee the ancient 
Roman Biſhops; for it was recorded in the Pontifical of Damaſm (as ſome would have 
it) But in Anaſt a ſius Bribliorhecar, wee finde it, that when Peter had appointed & ordai- 
ned Prieſts &c. and Cletu had reduced them to a certaine number, Pope Exareft aſſigned 
to each of them his Pariſh, or as they then ſaid, his Title : For ſo a Title is underitood 
by Onupbrius, and ſo in effect it may be taken, though otherwiſe Parœeia is Accolatus 
ad ſacram MÆ dem, Titulu autem de, ipſa. And it may ſeeme, that Titulus inight 
bee taken for Paræcia, becauſe this hath beene taken for chat: For in the C ouncels 
wee ſhall ſometimes finde a Paxiſh put for a Pariſh Church, which is the meaning of Tutu- 
las. See Baronius ad annum Chriſt, 112. where the learned Cardinall ſetteth downe 
at large what theſe Titles were, and why they were ſo called. As for the time when theſe 
Pariſhes were aſſigned by Exariſt, it muſt be about the . the 2. Genturie, 
This done, and the number of new Converts increaſing, Higinius placed ſeverall 
Prieſts in ſingular Pariſhes, and the chiefe of thoſe he called Cardinale Prevbyrere: rand 
heere we muſt beleeve, that the Romiſh Cardinals began, if ar leaſt wee will bee guided 
by their Hiſtotians. In after-times Pope Deni improoycd theſe conveniences invented by 
his Anceſtours, and ſet. limits to Pariſhes. And this was done about the yeare 260. If 
theſe things bee anſwerable, as they are grey received by the Romiſh Antiquaries, 
then it may ſeeme that other Nations made the like proviſion ſooner or later, according to 
their example. And this is the rather to be belecyed, becauſe this Pope Dienyſe wrote an 
Epiſtle to Se vera Biſhop of Cordwba, to obſerve this order in his Dioceſſe, and looke 


inſtitute 
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inſtitution thereof, which was meere Eetleſiaſtioall: hut it hat courſe 
groweth out of a ſecond cauſe, that is, beeauſe being ſo fitiy m fe woke, 
and aptly primarily divided by Ecclefiaſticall men as they direct other Bi- 
are; the Princes therefore did uſe the opportunity thereof ſhops to doe in 
for temporall ſervices, ſubdividing the ſame againe into Ike manner. 
many Tythingsor:like ſmaller Aivrlions for: the more ſpee - lu on bios _— 
dy ſervice of the King, and better otdering of the common- doch nor fo 
wealth. Which our ancient Fathers well knowing, never neerely con- 
called the ſame in queſtion,acknowledging therein the good cerne, but here 
they had received from Eecleſiaſticall men, by this partiti- 7 SED 
on of Countries into Pariſhes + but men of later age being ;epaimhss is 
leſſe thankfull than they, and loath to ſeeme beholding to aſcribed to K. 
Eccleſiaſticall Courts for any matter of good order and diſ norin Arch- 
poſition, have arrogated the ſame wholly to the Temporall Þiſbopof Cn. 
Courts; as though the Eccleſiaſticall Judge could not as —— 2 


well diſcerne what two or three honeſt men depoſe and jay hath cited out 


| | of the Regiſters 
and it is approved by Cambden. Sed cavendum c. (ith Marſil in his Booke de red. Ec 
cleſ. cap. 12. But heed muſt be taken to the Equivocation of the word Pariſh ; for it hach 
not alwayes had one and the ſame acception, Somtime when nothing is named but a Pa - 
riſh, the whole Dioceſſe is underſtood , and this notion of the word often occurres in the 
Councels and elſe· Were. . br this fence Barbatia ſpake a wide word for! the 
Pope, where he ſaith, that in reſpe& of him, thewhole world was but one Patiſh, tra. 
de praftant. Cardinal. Ocherwiſe,A Pariſh is taken for ſuch a part of the Dioceſſe, which 
is aſſigned to ſome Prieſt, arbitrarily ſent and maintained by the Biſhop zFor it is to bee 
noted, that ſuch a Pariſhpaid all dues to him, andhe to his Clergie, for the primitive 
communitie of living, becauſe of inconvemence.ceafing in the Church, this cuſtome 
was introduced, that all Church dues ſhould be at the Biſhops dypoling, ſo, that being 
geometrically divided into foure portions , he fhould have one part ,and his Clergie an o- 
ther, the third to be diſſtributed to the poote and ſtrangers, and the laſt patt to be reſerved 
to the Patiſhioners far the repairing of Churches. And that this was the uſe, eſpecially of 
the Romith Church, plainely appeargth by the anſwer of Gregorie to our Auſſ in, in Bede, 
lib. 1 cap, 27. The collection of theſe dues was committed to the care of « Apa: x 
cop?, is appeareth by an Arabick Canon of the firſt Councell of Nice, which together 
with other Oecumenicall Councels , and thoſe Canons which are called the Apoſtles; and 
ſome hiſtory of the primitive times, out of Clement &c. wee enjoy and eſteeme as a moſt 

eculiar- monument tranſported hither out of the Eaſterne world, and placed in our pub- 
Fick Librarie, by the bountie of a worthy Benefactor Sir Thomas Roe. The latter end of 
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chat Carſon ſaith thus; bur for 6ur great want of Arabick Characters, it muſt be read in 
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71? rip as concerning the limits or hounds of a Pariſn, as twelve 
m2 rue) meane men of the.counttis, who are upon like depoſitions 
Ta 2 » to give up their verdict. But tor the limits of Biſhopricks, 
0 0 ö 
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deth, that ĩt ſhould belong to the charge-of the Chorepiſcopi to ſee, that in every of their ſeve- 
rall Cities and Countrey-villages theſe dues ſhould be collected proportionably, as every 
place ſhould be found able; and that theſe dues ſo collected, ſhould bee every yeare 
brought to the Biſhops place of abode, that there they might bee diſpoſed of toward the 
maintenance of the Biſhop, the reliefe of the poore and ſtrangers, and the encouragement 
of his Clergie, that ſo there mi be. concord aud unanimity betweene him and them, &c. 
The Latine Tranſlation of theſe Canons is fer forth by Turrian and Alphonſ. Piſan, and 
is to bee found in the 1. Tome of the Councels ſer forth by Binn. In the Tranſlation, 
this Canon is the 34. but hee thatmindeth to ſee it inthe Arabick, muſt looke for the 58. 
Some ſay, that theſe Canons are ſuppoſititious; I only know that they may bee ſo, not 
that they are: and however it be dull to enxertairie any thing that ſhall be obtruded, yet the 
rejection of ancient Authors and Couyncels ſhould be warily concluded upon. Thus much 
notwithſtanding is recorded, that by reaſon of the Arian incendiaries, a compleat number 
of the Canons of this Councell was fo rarely found, that Atanaſius himſelfe, who was 
preſent at the Synad, was forc'tto ſend into theſe parts, tothe Biſhop of Rome that then 
was, to deſire from him a perfect copie, becauſe in the Eaſterne world, fe, or none had 
eſcaped the fire of the Arians, This wee haye out of thoſe Epiſtles, which are ſuppoſed to 
haye paſt 'berweene Pope Marke and Athanaſius concerning the burning of the decrees of 
this firſt N«cene Councell ; and if theſe be true, the Canons here are the leſſe to be ſuſpe · 
Red : But againſt the credit of choſe Epiſtles,the Cardinals Bellar mine and Baronius have 
conſented, and it may well be thought they have ſome cauſe, for that theſe Canons much 
availe their faction, and depend not a little upon the authoritie of theſe Epiſtles ; yet their 
reaſons againſt theſe Epiſtles are, for the moſt part, chronolegicall; and becauſe ſuch as 
theſe ate lubject to much hazard, therefore our confidence in beleeving may be arbitrarie, 
& at our oven diſpoſing. But be theſe Canons how they will, yet a moſt expreſſe monu- 
ment of this Q»adripartze diviſiou of Church dues, may be noted out of an Mabick Ca- 
non of the Councell of Antioch, Canon 25. I ſay, an Arabick, not for curioſitie, but be- 
cauſe I finde this matter more fully there ſer dovyne, for the Greeke ſaich thus, Exiaxond 
£2617 off Kanne en ,muu EE uciar dee dhurxeiy eig win rns ade deopares ud) 
Men evatde; % gec ts. That the Biſhop (hall have the Church dues in his power, 
that he may diſpoſe of them to every one that needeth, religiouſly and in the feare of God. 
But the Arabick Canon more diſtinctly —TO2x URI 15 ov d ο N N 
N N H νοπ Sox 19) Drum pg cy Fp (RX NON 
N iN c NTP FA (0m MR. ρνονπνπ³οντντ) ND 
That the Biſhop ſhall have at his diſpoſing the Church dues and revenues, to the end, that 
he may divide and diſtribute them to his Clergie, to the Pariſhioners (for the repairing of 
Churches) to che poore and needie, and that he may take to himſelfe what ſhall be neceſ- 
I 
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I acknowledge that they are Te for that they were ſurie for bis 
not primarily deſigned out by Eecleſiaſticall men, and their oe expence 
direction, but were aſſigned to Provinces, or Shires, firſt — This Que- 
deſcribed and diſtinguiſhed by Princes : but for Pariſhes, 72" D 
- ö e ee ſion was uſed- 
neither reaſon nor antiquity concurres with them, that they in moſt aces; 
ſhould be temporall, or that they ſhonld beuſurped or chal- but moſt prin- 
lenged to be of the temporall cogniſance. cipally in the 
And ſo much for thoſe Prohibitions, which they com- —_ — 
monly frame out of the 27. and 33. of Hr the eight not yer the Biſhop 
' N Nen do BY 1 \ ein . $048 23 SKIES had the third 
part. See Foleſacns in his Booke De Sacra A Aut horitate. 
Concerning the originall of a Pariſh in theſe two former Acceptions, it may be ac- 
knowledged to bee a device of the ancient Roman Biſhops, ang to have beene derived 
from them to other Nations. But a Pariſh may be alle tak or {i art of the Dio- 
celle, Wen ſomerchde iarie incumbent. a oped by iſhop,and main - 
tained by the Church dues in his own tight: And this conſideration, of a Pariſh moſt of 
all 'agreeth with thoſe whith We now have; Andirniay'very Well be fuppoſed, chat theſe 
later Pat iſhes have had their beginning from the inconveniences of the former. And the 
deſignement and limitatioir of theſe, ho ever it might have ſpeciall encouragement from 
the deyotion of lay men, yet the principal fizake yas ahvayes g. the Eccleſiaſtr. 
call, to whom it pertained to conſectats the eb Make h 1 And 
$at-rhe dividing of Pariſhes ſhould, of right tlong wits Eccl | men, it may 
be the mort teaſotiable ; becauſe the: firſt that evet divide Paris vere the Ro- 
man Biſhops,” and they did not one ly ſo, but alſo gave direction to other Prelates in 
their ſeverall Provinces to doe the like, elpecially if that be true, which wee have former- 
ly cited out of that Epiſtle of Pope Penis ig che Spaniſh Biſhop. However Alexander the 
Hed . Avantis. De Prabend. & Dag - gave command to the Canons Regular of 
Torte 'Diocefſc,that' they ſſiould not ptreſume to divide" Pirfſhes fore *conſenſis Archie- 
Pſcapis. Anil ſbme encouragement may be: had from a deetee inade in a Sy nod holden at 
Malm inſter, about the yeare 114. Which faith, 4. Nuſlus Abbas, nullus Prior, nullu- 
amine Monachus aut C lericus Eccleſiam, five. decimam, ſen qualihet beneficia Eccleſia- 
ffica, ds dono Lact accipiet ſine propru Epiſcepi anthoritate,, & conſenſu : quod ſi pra- 
1 tem Fuerit, irrita erit denatio hu ja ſcempdi. Chron. MS, Biblioth, Bodleuan. And 
the ke intimaticn'is given iti an other Counctl, * holden at the ſame place, in the yeare 
1149. called by the moſt Reverend Father in God iam, then Lord Archbiſhop of 
Canterbury, There it is ſaid cap. 10. Vt nulla perſana Eccleſias vel decimas ſen qualibet 
4 Ecc 2 5 beneficta det vel accrprat (me conſenſw & authoritate ace, If wee 
apply theſe decrees to the matter in hand Wee may deduce ſome thing anſwerable to that 
which is inquired. Beſides; Lay men were not to medle with tlie ordeting of Tythe-pay» 
ment, /and'yet-in thisdivifion of Pariſhes,” a principal refpe& was had to the conſide- 
ration of Tythes, and therefore it was, that Pariſhes were limited with ſuch great care 
and curioſitie. For Bartol ſaid, That if it were doubted, concerning a houſe, in what 
Pariſh it ſhould Rand, it muſt bee conceived to bee of that into iich it opens, if it 
opened ſeverall wayes, a poſterne gate was not reſpected, but it was j udzed to belong 
| that 
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theſe, but that having a taſte of 
adgement made of the reſt. 


wato that Pa- 
riſh into which that there are no more 


1 theſe, there may be like 


ſt \d Ff Pariſh $ began elle Where, wee enquire not, hen 
* abe ki fin fide bor, unleff ſc eſſe wee underſtand ſuch as theſe in the Di- 


viſon of Honarims: ler 2 be in uſe before tlie dayes of Edgar, as it ſeemeth 
by 'the Saxon Lawes of that time. See the Lawes of Bagat, cape 1 » 


SECT. 5. 


5 b Thi at the clauſe if treble Dammaget i in the 13. chapter 2. 
eee, Edward the Art is to be ſued 5 in the Eccleſiaſticall Courts 


onely. 


Wurd O. Ut of hs Statute of the a 2. of Edward the ſixt cap. 13 

„ud coy 7 raiſe echo the lat , the one whereof in 
ine 1 the Stutute, al the laſt in is the pro- 
3 * if hibition G tr ON ar iat Nee ferring 
b out of Tythes, or at the leaſt, for the not heme for 
INE them before they be carried away: Which forfeiture they 
neil; tand thereupon bring a Prohibition, and fo draw the 
: Tat 9 Tythes into theit Courts,contrary to the true 
. Mcaving ſtatute, which would haverhoſe treble dam- 
mages, in caſe of not juſtly dividing and ſetting out, or not 
compounding for the Tythes before they be carried away, 
* 55 ate r ove rable fore an Pectefoticall udge acer. 
ding to the Eccleſiaſtical Law, than the forfeiture of 

double value(by the letting and doping of them tobe car- 

ried away, whereby they are loſt, with the coſts thereon 
growing) is remediable at the ſame Law : For albeit the 

clauſe which is to Sant this, wrong, be put after that part 

of the Statute, which concernes the ſtopping and letting of 

Tythes to be carried away, yet when there is as great reaſon 

hatt it ſhould ſtretch it ſelf to the firſt branch of the provi- 

en to the ſecond, and the ſecond branch hangeth on the 

11 a cop junction copulative, & there is no hetorogeny 

+ label in the matter, whereby it may not be as well 

— in the one branch, as in the other, I ſee no reaſon 

| why it ſhould not equally reſpect them both „ according 

g. 5. tit. 28. J. 1. to the rule of the Law; Fee in fine poſita refertur ad 

omnia 


i 


. 
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nia præcedent ia 5 maxim quando non reſultaret intelte das 
contrarius juri, as here it doth not: for the intendment of 
of either branch of the Statute is, to procure by their ſeve- 
rall forfeitures, a juſt and true payment of Tythes, the 
recovery whereof, as the preciſe words of the Statute in 
one member reſtraine unto the Eccleſiaſticall Law ; ſo the 
Identitie of reaſon in the other member doth confirme it 
unto the ſame Law, for where there is the like reaſon or 
equitie, there ought to bee the like diſpoſition or order of 
Law. | | 

Beſide if the principall cauſe it ſelfe be triable in the Ec- 
clefiaſticall Court,why ſhould not thoſe things which han 
thereon bee tryed inthe ſame Court, for they are but as it 
were acceſſories to the principall, and ſo not onely follow 
the nature of the principall, but alſo belong to the Court of 
the principall , and are determinable where the principall 
is, for otherwiſe happily there might fall out contrary ſen- 
tences of one and the ſelfe ſame thing, the one condemning, 
the other abſolving. | 

Further, in that Court wherein the courſe of Juſtice al- 
ready is begun, the cauſe may with leſſe labour and eaſier 
expences be ended, being for the moſt part determinable 


by one ſentence, than that a new procefle thereof ſhould be- 


gin before another judge, who knoweth little or nothing 
of the principall matter, and therefore cannot ſo cafily de- 

cide the acceſſorie. 5.9; —_— | 
Laſtly, thoſe which take this courſe, firſt to ſurmiſe a for- 
feiture, then to draw the originall ſuit, whereupon the for- 
feiture grew into queſtion, bring in a proceeding far diffe- 
rent from the common ſtile of all well ordered Courts, in 
all Nations, __ whom the conuſance of the cauſe, and 
tryall thereof goeth before, and the forfeiture or execution 
thereof followeth after: But in this Hyſteron proteron, the ex- 
ecution is in the forward, and the tryall is in the rereward: 
In which doing they deale much like as Cacm the Gyant 
dealed with Hercule: Oxen, who, to the intent that Hercu- 
les ſhould not finde what oy they were gon, drew 1 
3 ck 


Lilllud ff. ad l. 
Aguiliam. 
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backward by the tayle into his Cave; but as that device 
ſerved not Cacu, but that Hercules had his Oxen againe, ſo 
it is to be hoped, the Reverend Judges of the Land, will 
not long ſuffer this ſubtiltie to prevaile, but as it came in 
like a Foxe, and reigned as a Wolfe, ſo in the end it ſhall 
dye and vaniſh away like a vaine device, much like the de- 
ſtinic of Boniface the cigth : for the reverend Judges are 
not onely to miniſter juſtice betweene man and man, ſo that 
every man may have his owne, and none be oppreſſed by 
an other, but alſo they are to carrie an upright and indiffe- 
rent hand betweene Juriſdiftion & juriſdictiomyea though 
themſelves be parties to the matter in queſtion, ſo that one 
juriſdiction eate not up an other, as the Locuſts in Egype 
de voured up all the greene things of the land. 


SECT. 6. 


That the naming of Law or Starnte in a Statute,doth not 
male it tobe of the Temporall copgmſance gf the mat- 
ter thereof be Eccleſiaſtical. Fay 


N other rendevous they make of the words of this 
Proviſo(Law, ſtatute, priviledge, preſcription,or com- 
poſition reall) as though all which paſſeth under any of 
theſe tearms muſt belong to the triall of the Common Law, 
and not to the cogniſance of the Eccleſiaſticall Law; and 
that forſcoth, becauſe theſe words and tearms are expreſſed 
in the Statute : which is much like unto that, as one would 
needes have a houſe, to be Maſter Peacocks houſe, becauſe 
hee ſaw a Peacock fit upon the top thereof: But it is not 
the naming of a thing in a Law or Statute, that makes it to 
be of the Temporall cogniſance, or otherwiſe : but it is the 
nature or qualitie of the thing named, that rangeth it under 
_ on Law, or _ _ 2 E the matter r in 

La or Statute be Temporall, the cogniſance ſhall bee 
Temporall; if Spirituall, then the caſe is determinable in 
che Eccleſiaſtical Law: for this Proviſo is not prohibitorie, 
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as the laſt Proviſo of this Satute is, whereby Eccleſiaſticall 
Judges are forbidden to hold plea of any thing that is in the 
laid Prov iſo conteined; but it is rather directive, and ſhe w- 
eth where the Eccleſiaſticall Judge is to give way to im- 
munities, and to pronounce for them: ſo that for any thing 
is conteined in this Proviſo to the contrary, the cognitance 
of theſe matters, eſpecially, Priviledge, Preſcription, and 
Compoſition, ſtill remaineth at the triall of the Eccleſiaſti- 
call Law, as they did before this Proviſo was made for 
Tythes, and other Eccleſiaſticall dueties, as may appeare by 
the ſe verall titles in the ſame Law hereon written. 

And for the other words, ¶ Law and Statute ] therein men- 
tioned : (when as the King hath two Capacities of govern. 
ment in him, the one Spirituall, the other Temporall , and 
his high Court of Parliament , wherein Lawes are made, 
doth ſtand as well of Spirituall men, as Temporall men,and 
ſo ought to ſtand in both houſes, if the ancient Booke De 
modo tenends Parliaments be true and authenticall, which 
makes the upper Houſe of three States, the Kings Majeſtie, 
the Lords Spirituall, and the Lords Temporall ; and the 
lower Houſe in like ſort of three other, the Knights, the 
Procurators for the Clergic, and the Burgeſſes; and his 
Majeſtie hath within this Realme aſwell Eccleſiaſtical} 
Lawyers, as Temporall, which are no leſſe able to judge 
and determine of Eccleſiaſticall matters, then the Tempo. 
rall Lawyers of tewporall buſineſſe) It is not to be imagi- 
ned, but as his ſacred Majeſtie will have thoſe Lawes 2 
held Temporall, and to have their conſtructions from Tem- 
porall Lawyers, which are made and promulged upon 
Temporall rights and cauſes: So alſo his Highneſſe plea- 
ſure is, and ever bath beene ot all his predeceſſours, Kings 
and Queenes of this Land, that ſuch Lawes and Statutes as 
are ſet out and publiſhed upon Eccleſiaſticall things and 
matters; ſhall be taken and accounted Eccleſiaſticall, and 
interpreted by Ecclefiaſticall Lawyers, although either of 
them have interchangeably each others voyce in them, to 
make them a Law. 1 


De praſcript, ; 


lab. 2. tit, 26. 
De Privileg. 
lib. 5.11933. 
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And that the King doth infuſe life into cither of the 
Lawes, when as yet their ſubſtance is unperfect, and the 
are as it were Embryons, is in temporall matters, by his 
temporall authoritie, and in ſpirituall matters, by his ſpi- 


rituall authoritic, for to that end he hath his double digni- 


tie in that place, as alſo the Eceleſiaſticall Prelates ſuſtaiue 
two perſons in that place, the one as they are Barons, the 
other as they are Biſhops : So that even the orders of the 
Houſe doe evince,that there are two ſorts of Lawes in that 
place unconfonnded both in the head and the body, al- 
though for communion ſake, and to adde more ſtrength to 
each of them, the generall allowance paſſeth over them all. 
And as they reſt unconfounded in the creation of them, fo 
ought they to be likewiſe in the execution of them:& as the 
Temporall Law ſorts to the Te all Lawyers, ſo the 
Spirituall Lawes or Statutes ſhould be allowed and allotted 
unto the Spirituall Lawyers. 

And as the nomination of theſe words Law or Statute in 
this precedent Proviſo, makes not the Law or Statute Tem- 
porall, but that it may remain wholly Eccleſiaſticall, by rea- 
fon of the Spirituall matters it doth containe, & the power 
of him that quickneth it, & powreth life thereinto: ſo much 
leſſe can the inſerting of theſe tearmes, Priviledges, Pre- 
ſcriptions, or Compoſition reall, intitle the Common Law 
to the right thereof, or the Profeſſours of the ſaid Law, to 
the interpretation thereof. for that matters of theſe titles 

ſo farre asthey concerne Tythes, and other Eccleſiafticall 
dueties, have beene evermore ſince there hath beene any 
Ecclefiaſticall Law in this Land (which hath beene neere 
as long as there hath beene any profeſſion of Chriſtianitie 
with us) of Ecclefiaſticall ordinance , neither ever were 
of the Temporall cogniſance, untill now of late, that they 
tranſubſtantiate every thing into their owne * * as 


Midas turned or tranſubſtantiated every thing that hee 
touched into gold. 
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CHAP. III. 
SEC Is. 1. 


How it comes to paſſe, that when tythes were never clogged with 
cuſtome, preſcription, or compoſition under the Law, they 
oy Fre the ſame under the Goſhel, aud the cauſes 
thereof. . 


BE here it will not bee amiſſe to inquire, (ſince Tythes 

came in the beginning of the primitive Church, within 

a little time after the deſtruction of Feraſalem, and the iub- 

verſion of the Jewes policie, unto the Chriſtian Church 
common-wealth, void of all theſe incumbrances, as 

appeare after by the teſtimonie of ſundrie of the ancient 

Fathers, which were neexe the Apoſtles time) how it comes 

to paſſe ( ſince Tythes are no leſſe the Lords portion now, 

than _y were then, and in the Patriarches time beforo 

them ) that theſe greevances have come upon them more 

under the Goſpel, than ever they didunder the Law : for 

then never any Lay man durſt ſtretch out his hand unto Malacl. 3. 
them, rodiminiſh any part thereof. but hee was charged 
with robberie by the Lords owne mouth z and in puniſh- 
ment thereof, the heavens were ſhut up for giving raine 
untothe earth ; and the Palmer-worme and G 
were ſent to devourall the greene things upon the earth. 
And for Ecclefiaſticall men, it is not read any where in the 

Sctipture, that ever they attempted to grant out any privi- 
ledge of Tythes to any perſon, other than to whom they 
were diſpoſed by the Law, or to make a fition 

thereof betweene the Lay Jew, and the Lords Levites: e- 
very of the which have beene, not onely attempted againſt 

the Church in Chriſtianitie, but executed with great gree- 

dineſſe : ſo farre worſe hath beene the ſtate of the Miniſtery 

under the Goſpel, than was the condition of the Prieſts and 

Levites under the Law. , | 

— Y SECT. 2. 
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SECT. 2. 


That the cauſes are two fold: Firſt, The violent intruſion of 
Lay men ; and ſecondly, The over-much curioſitie of 
Schoole men; and firſt of the firſt cauſe, and therein con- 
cerning Charles Martels Infeudations , and the violent 
preſcriptions enſuing thereupon. 


'T He beginning whereof, although it be hard for mee to 
finde out, becauſe there is ſmall memory thereof left in 
Stories; yet as farre as I can by all probabilities conjecture, 
this great alteration in Eccleſiaſticall matters, came by two 
occaſions z the one by the violence of the Laitie, thruſting 
themſelves into theſe Eceleſiaſticall rights, contrary to the 
firſt inſtitution thereof ; for when they were firſt received 
into the Chriſtian world, they were received and yeelded 
to for the benefite of the Clergie, onely, as in former time 
under the Law, they had beene for the uſe of the Prieſts and 
Jevites onely: The other was, the to to much curioſitie of 
Scholmen, who being not content with the ſimple enter - 
tainment of Tythes into the Church, as the ancient Fathers 
of the primitive Church received them, would needes ſeek 
out how, and in what right, and in what quantitie this pro- 
viſion belongs unto the Church, wherein they did by their 
overmuch ſubtilty, rather confound the truth, than make 
that appeare which they intended to doe. By the fwſt of 
theſe was brought in that great Preſcription, which is cal 
led the Preſcription beyond the Lateran:Councell whereby 
Lay men held Tythes in fee, without paying any thi 
thereforeunto the Church; and out of that iſſued the reſt 
of thoſe pettic Preſcriptions, which wee now have, which 
are nothing elſe but imitations of the firſt. By the ſecond 
came in Priviledges, Cuſtomes, and Compoſitions ; or if 
they came notin wholly by them, yet ſurely were they 
much ſtrengthned by them; but of either of theſe after in 
their places. But for that of all theſe forenamed greevan- 
ces in the Church, as farre as my reading ſerves mee, Pre- 
| ſcription 
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ſcription is the eldeſt, and firſt ruſht into the Church, and 
violated the Liberties thereof; I will firſt begin thereby, 
& ſhew upon what occaſion it firſt ſeiſed upon the Church, 
and prevalled againſt her, aud then will I ſpeake of the reſt 
in order. | 
It is out of queſtion, that from the time of Origen, who 
lived within foure ſcore yeares after the death of Saint 
John the Evangeliſt, as alſo did Cyprian, who was his coE- 
quall in time, end ſo along by the ages of (bry/oſtome, Am · 
broſe, and Auguſtine, and ſome of the purer Popes, as Ure 
ban the ſecond, Dionyſius, and Gregorie the great, there was 
geod uſe of Tythe in the Churches, where Chriſtian Reli- 
gion was imbraced, as may appeare by every ot their teſti- 
monies, that God had not appointed it to bee a proviſion 
onely for ſuch as ſerved at the Altar under the Law, but al- 
ſo was purpoſed by him from the beginning, to be a main- 
tenance for the Miniſterie under the Goſpel : and there- 
fore Origes in his xi. Homily upon Numbers, ſpeaking of 
Tythes, faith thus, I hold it neceffarie that this Law or pre- 
cept be obſerved according tothe letter : and upon the 22. 
of Mathew, hee thinketh Chriſts wordsuttered there as 
concerning Tythe, to be a precept no leſſe neceſſarie for the 
uſe of Ehriſtians, than they had beene for the Jewes. ; and 
therefore hee accounteth Tythe neither ceremoniall, nor 

Judiciall, but morall and perpetuall. Cyprian in his Lxvi. 
Epiſtle, adviſeth the Clergie of his time, ſince they had 
Tythes allotted unto them for their maintenance » che 
ſhould not abſent themfelves from Gods ſervice. Chryſo- 
ſtome upon the viii. of the id,, un chis argument do per- 
ſuade husband- men to pay their Tythes truely unto the 
Church. That it is good for them ſo to doe, for that there 
are continuall prayers and interceſſions made for them by 
the Miniſterie. 2 upon Timothie ſaith, The precept of 
payment of Tyches, is aſwell to be underſtood in the Chri- 
ſtian people, as in the Jewes. Reade eAmbroſe, in his 
Lent Sermon, and Auguſtine in his xliiij. Homily, and 
Gregorie in his xvj. Homily, and you ſhall finde no leſſe 
Y2 plaine 
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plaine places for thecontinuance of the payment of Tythes 
among the Chriſtians, than the former were. Adde to theſe 
the practice of Dionyſus himſelfe, who by Jeromes account 
flouriſhed in the ycare 266. who not onely divided out 
Pariſhes, drawing the example thereof from Saint Pan, 
who firſt appointed Biſhops in Cities, but alſo aſſigned or- 
derly to every Pariſh his Tythes. All which held in the 
Chriſtiancommon-wealth, in a decent and comely ſort, un- 
till the irruption of the Funnes, Gothes, and Vandals, upon 
the Chriſtian world, who firſt invading Italie under the 
Emperour Juſtinian, did for many yeares ſo harrow the 
whole Countrie, and ſpecially Lombardie, as that they left 
not almoſt a man of excellent Religion any where unperſe- 
cuted, overturned Churches, burnt Libraries, overthrew 
Scholes of learning, and to be ſhort, what wickedneſſe did 
they not? inſomuch as Gregorie the great, — otherwile 
a very god man, and onethat did relye himſclfe upon the 
providence of Almightie God, verily thought and taught 
that the end of all things was then come: but after thoſe 
fierce and barbarous people once ſet their face to goe a- 
Hoſphian. de gainſt France, (which had beene hitherto free from that 
orig. Monach, inundation) which happened in the dayes of King Theodo- 
rich, who lived about the 650. yeare of the incarnation of 


* "I $48" a 
L our Saviour Chriſt ; * Chartes Martel the Father of 


Dee in Pipin, after King of France, being then great maſter of the 
ö Kings houſe, would not (although otherwiſe hee were a 


very victerio d valiant Captaine ) oppoſe him- 
hee was a ma ortous man, an n ne) oppoſe 

of a mes Sees ſelfe againſt: them , unleſſe the under- clergie of Fraxce 
warhke ſpirit, Would be content co rng. wary man his Tythes into his 
and vyouchſafed hands, that thereby hee might reward the Souldiers, and 
great 2 ſupport the charges of the warre then preſent: which the 


on to the peril- 


lows rind, bes POre Clergie, in reſpect of the eminent danger, and for that 

led in, yer ( burles Mareet himſelfe did ſolemnly vow and promiſe, 

a 15 {4 1 H WS TY 

at he gave occaſion to many miſerable inconyeniences to follow, by ſuffering himſelf, 

to be (; — and unuſuall an example of Sactiledge. For, Wa, | os oe 4 

gainſt the Saracens Rood in agitation, hee refuſed to put himſelfe upon ſo deſperate an 

attempt, unleſſe the Clergie would yeeld up their Tythes and maintenance for the time 
8 4 thac 
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that they ſhould be forborne no longer, chan for the time of being townrds 
the warre, and that they ſhould be reſtored unto them a- the expences of 
gaine at the end of the warre, with a further gratuitie for che warre. This 
their god will, yeelded molt willingly chereunto, ſpecially 8 — 
the Biſhops not contradicting it, leaving to themſelves a: Cd Sf mo. 


Wr 1 0 ted of, moved 
{mall portion of their liv ing onely, during the time of the thereto by the 
danger, Whereupon ¶ harles Martel undertaking the en- <xigencies of 


thatage, and 
the faire pretence of Martel, who promiſed, that athis ſafe returne he would reſtbre all 


againe, and that with ample intereſt, but that Charles never did this, theſe dayes can 
teſtifie to thoſe. This fact of Martel, if it were ſo, was execrable, and if it werenot, yet the 
opinion of it hath beene ſo harſhly entertained by Tradition, that we finde him confident- 
ly damned in the Legend. And this Storie of his damnation is faſtned upon Euchere Bi- 
thop of Orleance, who is ſaid to have ſeene in a viſion this Martei in hell torments : 
and that Euc here might beleeve what hee ſaw, an Angel inſtruteth him 'to 'ſceke for 
Martel in his Sepulchre, and ſo hee did, but found him not, but hee found the place all 
black, and in ſtead of Charles, aidirefull Serpent, See the Annals of Orleance.Concerni 
the daumation of Marrel, wee have nothing to ſay, what may bee thought of the viſion 
ſhall hereaftet be enquired. This is certaine and belceved by all, that this Charles was a 
great opprefſour of the Church. For to let pale that of Hmcmare Archbiſhop of Rhemt, 
Gregorie of Tholows, Sigebert and others, it is obſervable, that this could not 25 omitted 
by Dupleix himſelfe, one of the greateſt friends that ever Marze! ſhall finde in Hiſtorie. 
For though this Authour in one place ſpending his credit upon the admiration of Charles, 
ſetteth him in the ſame line with Iulius Ceſar and great Alexander, wa rranting him to be 
Sans doubte le plus grand homene que la France ait jamau produs,yertelſe-where he could 
not.denic, but that 2 avort banni ancuns Eueſques de leur ſeiges & mu en leur place des 
bemmes laus, hee had thruſt Biſhops out of their Sees, and put lay men in their place; and 
to make up the complement of this ſacriledge, hee [pared not that Biſhop of Rheims. qu'il 
avoir leve des fomts de Bapteſme, as Faucbet hath obſerved. To weigh downe this 
and impietie Dupleix bringeth intothe ſcale cent mulle ames,a 100000 oules converted to 
Chriſtianitic by the helpe of this Charles: but the converſion was 9 by the Arch- 
biſhop of Aſeni , and if it were promoted by Mareel it was well; yet his Sonne Ph 
thought this ſatisfaction too little, and therefore vol ut eſtre 1nhun.e le ventre & le 2 
contre terre pour I epiation des peches de ſow Pere, hee would bee interred with. his face 
and belly downward, to expiate his Fathers tranſgreſſions, as Dupleis alſo was conten- 
ted to obſerve, and it is to be found in the Antiquities of France. | 
Therefore Charles Martels Sacriledge in generall muſt be granted. But it hath beene 
alſo conſtantly received , that in particular this Charles defrauded the Church of her 
Tythes, as hath beene ſaid. But this paſſage of the Storie hath found ſome oppoſition. 
One of the firſt that ever ſhewed himſelfe an adverſarie to this opinion, was Srephex Paſ- 
vier, a man, whom though wee forſake in this particular, yet wee may ſafely commend 
2 his vas ietie of learning otherwiſe, an ample teſtimonic whereof he hath given in his 
Booke He Recherches de la France : ſaving that hee cannot be pardoned for his harſh and 
envious minde towards the dignitie and Juriſdiction of the Clergie, which diſcovereth it 
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ſelte in levetall terprize, got a mighty great victorie againſt the enemies; 
paſſages of his inſomuch that hee ſlew in one battell 34500. of the Infi. 


third Booke. dels: which battell being happily atchieved, and the dan- 


In che _ pr. Ber of the warre being paſt, the pœore Clergie- men hoping 


35. which is to receive againe their Tythes, according as it was promi- 
De, Dsſmes In- ſed them by Charles Martel, they were put from the poſ- 
feodeei, Con- ſeſſion thereof, and ſay or doe what they could, their bene- 


cerning the In- fices were divided before their face, in recompence of 
feudation of 


Tyches, he ad- their ſervice, to ſuch of the Nobilitie as had done valiantly 
ventureth to o- 2 

verthrow the received opinion, The maine reaſon hee urgeth ( as'farre as I conceive 
him Yis, for that thoſe who firſt and anciently wrote the Hiſtorie of their Kings, or other- 
wiſe tooke notice of the acts of Charles, doe not accuſe him of any ſuch Infeudations. But 
to this I ſuppoſe ſome anſwer may be conceived in this manner, 

The principall Hiſtoriographer of whom wee are to conſider in this caſe, muſt bee 
Aimoine,who wrote the Storie of the French Kings, and what was delivered in his Chro- 
nicle concerning the times vvee aime at, for the moſt part, made up the Bookes of thoſe 
Writers that ſuccceded, for ſome certaine centuries of yeares, This Aimome ( Stephen 
Caith ) makech no mention of that Act of Martel: "is true, neither maketh he mention of 
any Sacriledge at all, no not ſo much as Stephen himſelfe, and all Writers beleeve that 
Martel was guilty of: And ſhould wonder if hee had, for Aimoine lived in the time 
of Charles the great, and what he wrote concerning him and his anceſtours, hee recei- 
ved from Autmare Chaplaine to the ſame Charles, and this is too neere the time of 
Martel for a ttue Hiſtorian, Indeede the lives of pious Princes may be written before 
their deaths, and if there happen an unworthy paſſage, it is not corrected in their Storic, 
but their Converſation: But when a great King proves not good, his firſt Hiſtorians 
muſt be worſe, for no Subject may date to write what ſuch a Soveraigne could commit, 
And therefote if an ill Act occurre, the Hiſtorian muſt diflemble or defend it; for what 
ere be after thought of great mens actions, yet when they are newly done, either they 
muſt not be mentioned, or if they be, they muſt be magnified, Therefore Awtmare, who 
depended upon Charles the Great, muſt not tell ſuch tales of his Grandfather And for 
this cauſe it is, that when Aumoine ſpeakes of Martel, he ſtyles him virum ſag aciſtimum, 
and virum egregium, adding moreover that his atchievements were accompliſhed Chrifto 

in omnibus praſide: See lib. 4. c. 57+ where alſo relating his victories, he compareth the 
ſiege of Avignento that of ſericho, as if Charlerhad march uon like thoſe great Commau- 
ders of Iſrael, and the wals of 4 vignon had fallen downe like thoſe of Jericho at the very 
ſound of Martel. Trumpets. Thus Amore obſerves the time hee lives in. So Bonif«ce 
Archbiſhop of Mentz in Martel: dayes, though perhaps hee could have ſaid more than 
hee did, it that be not enough which hee hath ſaid, that this Charles was Eccleſiaſtica- 
rum pecumiarum in propos uſu commutator; yet that which hee did ſay ſeemeth to have 
beene no otherwiſe publickly knovvne than in an Epiſtle of his to Erhelbald, one of our 
Aercian Kings, a fragment whereof is inſerted into the Storie of this Erhelbald by Milli- 
am of Malmſebur); but in other Copies of this Epiſtle, the clauſe which concernes Martei 
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in that action, and the ſame aſſured to them and theirs for occutres not; 


ever in fee. And this is the firſt violence that ever Tythes for of late 


ſuffered in the Chriſtian world, after they left the Land of r 


Farie, and came to inhabite among the Chriſtians; which of Scar, we 
albeit was a nefarious act, and nothing anſwerable to the come to ſee a 


late mercie that God had vouchſafed them in conquering lame of chat 
- : . 2 Archbiſhops 
of their enemies, yet there wanted not like ſacriſegious Epiſtles , the 


. nineteenth 
whereof is that which was directed to Erhelbald, But there the paſſage of Martel cannot 
be found. And the truth mult be, that if Bons face have any ſuch thing to ſay of Charles, 
hee muſt ſend it farre enough, for it might not bee told at home. | 

That which hath beene ſaid may paſſe for a reaſon, why ſo great a crime of Martel 
was not ſo publickly recorded till time could weare out the danger, and the Hiſtorian 
could write the Act with as much confidence and ſecuritie as Martel did it. Therefore it 
is, that though the Writers began betimes to touch at his impietie, yet they ſtruck not* ac 
this maſter piece but by degrees. 

Paulus AEmnliue, a diligent Writer, and one that ſpent 30. yeares to compile the 
French Storie, ſeemeth even in thoſe dayes to report chis timorouſly, as if it had beene 
then too ſoone to give a juſt account of this Sacriledge. For when hee commeth to charles 
Martel hee ſaith, that there paſſed upon him a diverſe rumour, For ſome gave out Zum 
omunt um Ducum Imperatorumque gloriam — — hee had tranſcended the re- 
noune of all Kings and Captaines that ever were before him. Others reported, that hee 
onely ſeem' d to doe ſo in the eyes of ordinarie men, and that hee had decumarum ſacrum 
jus militaribus viris attribuiſſe, given over the divine right of Tythes to his militarie men. 
But it is neceſſarie for the Reader to obſerve, that the Authors of the firſt report were, as 

Dal ſaith, umms viri great men, but thoſe that related the ſecond were Sant#: virs good 
men. And the firſt ſort may, but the latter ought to be beleeved But wee ſhill finde this 
matter inore confidently related by the French Hiſtorians, who [pare not to ſet it downe 
plainely and ingenioufly,though it concerne their Storie more than others that this Marre/ 
ſhould be blamcleſle. 8 | 

An ancient Chronicle of theirs Le Rosier Hiftorial de France part, 2 concerning this 
paſſage ſaith thus; Par le conſcil des Eueſques luy furent donne & les diſmes der Epliſes 
pour gaiger ſes cheualiers, qu promiſt rendre g ane de plus grant bien 4 PEgliſe 
vil vrveut longuement. Fol. 2 1. hee faith, That Charles did beſtow the Church Tythes 
npon his Knights, and that he promiſed to reſtore them againe, and much more; but this 
muſt be vsvort longuement, if hee liv'd long enough. How long Charles would have 
lived to doe this, I know not, but that he lived not ſo long as to ſee it done, wee are ſure 
enough. The like is reported concerning this pallage,/ by Ni h. Giles, but becauſe this 
Author hath beene corrected and enlarged by Belleforeſt, wee ſhall uſe his words, and 
they are theſe, Pour fournir aux fraits og diſpenſes qu'il convenut faire pour leſdicte: 
puerres que lediit Charles Martel avort contre les Sara ⁊ ins ennemn de la Chreftiente 
ledii# Charles Martel par le conſeil des Princes donna ꝙ bailla aucune des diſmes que 
teno jent les Egliſes 4 fy gens d armes moyennant qu'il prom que ſi Dies lay donneis 


mindes 
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we grace indes in all Chriſtian Lands, which did imitate this wie- 
ke 44 ked fact of arte, inſomuch as the example hereof paſ- 
Sara an ſed over the Alpes into Italie, and mounted above the Py. 
le: reflitueroit renaan Hils into Spain, and within a ſhort time aft er ſay led 
& plus grandi over into Sugland . in ſuch ſort, as that even to this day ſun- 


ben y donne- N 
you, © 4x wy dry monuments thereof appeare every where in the Land, 


chat which fol. Where any title of immunitie is challenged from payment 
loweth in the | 
Author. The ſame is the relation of DP» Tillet, On fein qu'il off dimme en enfer pource qu il 
print quelque partie des diſmes pour aucunement ſatrifaire aux Nobles, c. Thus alſo 
Seigneur Du Haillan, Il donna tes diſmes, Hee gave the Tythes (to his Nobles) and hee 
promiſed to reſtore them againe ; but D Hallan addech, Ce dil ne peut tomtefors fane 
comme i avon promi. To tlie ſame purpoſe Fauches in his Antiquites & Hiftoires Gan- 
loeſes, Liute canguieſme, chapitre 21. Leur oftant une partie des 7 ra powr ad vantager 
la Nobleſſe de. ſon partie: yet hee faith, there were that would. excuſe this, diſan, 
que ce fut pour ſi ayder en lt neceßitie des guerres qu'il eut contre les Sarrazms, 
This indecde may ſerve to excuſe him for taking the Tythes, but it yeelds no pretence 
for his not reſtoring of them. And becauſe tis below this ſacriledge to admit of any ex- 
cuſe, therefore Charles his great friend Dapleix ventures to defend it. This Dupleix was 
a later writer than the reſt, and one that hopeth to bee accounted a better, as it ſeemeth 
by the cenſure, which in his Preface hee paſſeth upon thoſe who wrote before him. But 
let us heare what hee Cuth in defence of Mate: O' ailleurs ils furent encore plus 
effenies de ce qu' apres la jonrnee de Tour, (ſo the French call this expedition of Charles) 
il recompenſ.: ts Noble ſſe de partie des diſmes du Clerge avec promef de reſtitution : de 
Luquelle de pars il ne tint compte, Mau en cela  rmyratitude & I” avanxice du Clerge 
eſt plus blaſmable que |*entrepriſe de Charles. Car n eftoit il pas raiſonnable que ceux 
gut apres beaucoup de deſpence avoient expo ſi genereuſement leur vie pour ' la de- 
fenſe de I Egliſe fuſſent recompenſes de quelque petit portion. dw revens d icelle ? cc. 
Hee granteth the paſſage, Bur (ſaith hee) in chis the ingratitude and avarice of the Clergie 
is more to be blamed, than the enterpriſe of Chorles, for was it not good reaſon , that 
thoſe who beſide their coſt and charges, had ſo generouſly hazarded their lives for the 
defence of the Church, ſhould bee rewarded with ſome ſmall portion of the revenue 
thereof ? &c. Wee anſyver, that the deſigne it ſelſe was truely honourable, but for Charts 
to free the Church from a forraigne Foe, and be a Barbarian himſelfe at home, makes his 
* very improper, and utterly darkens the reputation of ſo great a Con- 
queſt. 
Thus wee ſee, that it ĩs generally beleeved by the French Writers of later times, that 
their Martel diſtributed the Clurch. Tythes to his men of warre, and that without te- 
ſtauration. And if is be asked, from. what head theſe moderne Hiſtotiographers could 
deduce that paſſage, whereof the ancient had made no mention; it may be replyed, that 
though this were not publickly recorded by the old Writers Aumeme and the reſt, yet it 
might remaine in the Notes of private men, and being delivered from;hand to 1 
might be reſerved for ſuch a time as could indure the re lation. | 
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of Tythes, reaching beyond the Laras Councell, which Bur $19:vew 
can Leibes from — other head, than from that fact of P- ſnier faith, 


Charles Martel; neither was there any redreſſe thereof — bak Com 


Magdebarg referre him tothe 2. Tome of the Coiacels for a Synod holden under Corle- 
man, whete amongſt other Canong, this was one, ere, 9ccnpalies 4 * epban re- 
firuimos: And if this be true hee panel all; for then, ſaich he, «= EY pa. grande 
calte pour cefte opinion : But hee addeth moreover, that after dlligent £ carch made 
both for the Synod and this Canon, hee could finde mo ſuoh thing in allche 4.Touc.* of 
the Councels. In that hee fearched for this very Canon and faund it not, hee deferyedly 
loſt his labour, ſot taking no more heed what the Centuriators ſet done, for they referred 
him not totheſe words of the Canon, but to this Councellin other words ; but liet᷑ ſaitk, 
that he could find no ſuch Councell, no not in all the 4. Tomes; but he muſt needs be de- 
ceived, for this Synod is not onely extant amongſthoſe 4. Tomes, but alſo in all the 
foure editions of the Councels. The 2. Tome of the Councels, to which hee is refetted 
by the Centuriatourt, is the 2. of that Edition which veas ſet forth at Colen, in the yeare 
1538. and in this Tome is found that Synod under Carlowan, otherwife iy 
muitbelooked for in the 3. Tome of the Edition of B Suri, and that of Fence. 
The 4. Tomes he ſpeaketh of, are thoſe cf Binies, and there he faith he cannot find this 
Synod. But hee deceived himſelf in this manner. In the Edition at Colenythe Synod is Caid 
to be held under ſome French Biſhops ,therefore the Centuriatours might call it Sys 
Francia, and ſoit was ſtyled afterwards in the Edition of $wre:, and that of Venice: But 
in the Edition of Bus, this Counce Il goeth under the name of Ratrebentaſe, or Auguſte 
vendelicorum, and by this meanes Stephen haſguter reading nothing but che Titles, 20 
away with à Mon in venta eff, Therefore the Councell is extant. As for the Canon, 
though it be not ſctdowne there inthe ſame words, and though it were nor ſerdowne in 
the ſame ſence (which is the moſt that can be ſaid) yet it is plain ly expreſſid by Aventine, 
from whom the Centuriatours have it, and there the Canon is Decomas bona eccl 4 
occult 4 prophanis reſi ſtaum us, lib. 3. pag. 216 Edit. Baſ. 1580. If Avenrine were de- 
ceived, it needed not be for want of judgement, and it cou not be for want of care, for 
the paines hee rooke'to collect thoſe Annals, were prodigious and incomparable. A 
(faith he in his Preface ) tuli, feci, ſudavi, oo alſi, totam Botoariam periuftrave, mm Cen. 
tubernia' Sacerdotum penetrav, ſcrinia, publuc as Diliiothecas omne: wa perſcrutats; 
ſum ,lebellor,codicittor, donaria, Comment r105 teftes, Annales emma gentiun diplomats, 
inflrumenta,publica & private evelvi : Signa, ſatra, lapides, rrophas eyogr amimard (ep ut- 
chrorum, picturas, mſcriptiones ,titule, temple,omnra dengue Antiquitatis nionnwlent's 
erploravi, c. and that after all this care, Aventine ſhould not finde out the true copies, or 
not be able to diſtinguiſn them from the falſe, it is altogether incredible. 
Therefore notwithſtanding what Srevex hath ſaid, it may ſceme very reaſonable chat wie 
belceve Charles Martel to be the Author of the forenamed Inf adar10xs and that this is not 
without probabilirie, $:eves him(elfe confeſſeth, here lit ſatn: A la vet cenx qui ont 


eie de ceſt adou ne ſort denne x de bien grand pretexte. 


Howeverif theſe Infeudations had not their origmall from Charles ( as they ſeeme to 


' have had)yet tis impoſſible they ſhould bogin where Seever Fr r iris obler· 


ved by a moſt learned Writer ——_ Cap; & of his Hift: of tyrber, pag, 1 12; 
unt 
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The eat opi- untill the ſaid Lateran Councell; betore-mentioned, which 
which hathbin notwichſtanding came neere five hundred yearcs after: for 
alwayes had of this fact of Martellu: was done about the ſixe hundreth 


Steven Paſ- 
ier a learning, wee are moſt ready to acknowledge ; but to abate any ptejudice that may 
ariſe from this, wee have reſerved to compare with him two of his owne Countrey- men; 
the one is Feſarus, a moſt learned Divine of P4rw the other is Gregerve, a great Ctvilian 
of Tholow, either aftheſe may be thought equall to Sreves in learning, but they are both 
different from him in this opinion. Gregerie of Tholowe.in his S yutag. urs, c. lib. 2. 
tap 21. num. 7. pap. 50. Edu. Francefurt. 1611. where hee be leevingly teportetch this 
matter of Martel out of Gagumn and Amilins z and having paſſed the Stotie, hee accepteth 
alſo the viſion of Euchere. His owne judgement of both hee delivereth in theſe iermes: 
S in ultiomem tanta uſurpations videt ur accidiſſe, ꝙ ob ſacrilegium Eceleſia llatum, 
chm nullus Princeps, Rex, vel Imperator has decimas uſurpare, minnſque aliis concedere 
Laicw poſit, ee. So Gregoree, To the ſame purpoſe Fileſacus in his Querela Eccleſia 
Gallicana , where, though hee giveth us to underſtand, that there were Church-rob- 
bers before, the dayes o „ane, and that in this, Iialie ga ve example to the French, yet 
in all the Sacriledge, hee giveth Charles. the preheminence. And concerning the matter of 
Te thus hee re lateth out of his old manuſcript Chronicle, Carolus proprer aſirdurta- 
tem bellicam decimas (3 quaſdamn alia res Eccleppall 1cas Lacs conceſt, &. and having 
onſidered both of the !Storie and the viſion, hee giveth this appr obation, Scrapſir hoc P. 
— lib. 2. HH. Franc, priſcorum credo noſtrorum annalium fide.. Purpuratis ver- 
be, purpuratus Scriptor Eccleſiaſtica Hiſtoria pro Martelto yontr a  AExnlizan go ſimiles 
Aru. you may imagine his minde, I thinke hee meaneth Barons. The tefere (ce the Car- 
dinals unwaric opinion of Charles Martel at the yeare of Chriſt 2414. Re 
It remaineth to ſet downe what ee have to ſay concerning that yifian of Exchere, to 
hom it _vvas ſh:wed, that Charles Marrelwas in hell. | 
It was ſtrange indeede, that thoſe inconceivable tortures of the damned could be made 

fantaſticall, and that which, cannot be feined ſhould be ſeene in a viſion : yet e may net 
thinke theſe latter times ſo incapable of a wonder, as not to admit of ſomthing that is 
ſtrange, we need not goe farte back for a prodigic 3 yhat thinke we ofthe Starte in Cafe 
ea, Which ſh:wed it ſelfe in the yeare 1572. and the men are yer alive who ſaw it. An 
ordinarie Starre it muſt not be, for the countrey Hinds had (py'd it firſt, and brought the 
newes to Tycho: a fix ed Starre it could not be, fot ſuch as ole are above a rwelve-moneth 
ſtanding : that it ſhould be a Comet, it cannot he granted, at lealtwiſe not one of Ariſto- 
tles, for all thoſe are placed, below the. Moone, but this Meteore was ſublimated above 
all planetarie Qrbes, as it is evident by the uncontrollable doctrme of the Parallaxe: Or 
if we could ſuppoſe a Comet that were not ſublunariæ . yet ncithex could this be ſuch a ane, 
for all theſe mult be raiſed out of terreſtriall matter 3 but if the whole earth had ſpent it 
ſelfe into one exhalatian git would have come farre ſhort of making up fo vaſt a body, as 
thus Starre muſt be vchich exceeded thoſe of the greateſt magnitude, notwwuithſtanding that 
the Earth is exceeded by thoſe of the leaſt. So long as this Starre appeated, no man could 
ſay, that the or Id wanted a wonder, and if we admu ſuch, things; in the Cel ſtiall bo- 
dies, why ſhould we exclude the inferiout world. Indeed if we be told by the Metaphtaſt, 
that the CN ſtoud and maurned aver. the dead Corps of S. Vincent ot that S. Deny 
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and threeſcore yeare after the Nativitie of our Saviour Je- ter his neck 
ſus Chriſt; but the Councell that reformed it, and Was r- 


away with his head in his hand, we make no ſuch haſte to beleeve it, yet thus muck faith 
we have, that the Bloud of Saints is ſoprecious in the eyes of God, that a Mutyr indeed, 
ſeldome gorth off without a miracle. True it is,that matters of this nature were moſt 
frequent in the primitive times, yet if wce ſhould admit nothing of this kinde without 
Chriſt or an Apoſtle, all Stories would be Legends, & almoſt every diſcourſe too ſtrange to 
be true. But it ſeemeth very convenient for the ſatis faction of reaſonable Creatures, that 
theſe things ſhould be ſo, for if God did not ſomtimes intertupt the common courſe, wee 
ſhould dote upon the ordinarie meanes, and begin to think, that Nature had no ſupreamer 
cauſe than it ſelfe. If the Storie of this viſion ſnould not be true (wee will not ſay in evety 
circumitance for wee have promiſed to doubt of thedamnation of Charles, yet, I (ay, if 
ſome thing like to this hath not been)then what ſhill be thought of all thoſe ancient te- 
ſtimonies of grave and learned men, who are engaged to make this good. To let paſſe the 
reſt, what ſhall we thinke of the Relation of Fauchet, chat a Chronologer ſhould . 
de ſon temps plaſi urs gens aſſcareyent comme a hun, efte preſens a la Viſitation de ladit 
ſepulture & les Eveſgwerdes Provinces de Rhermes oo Rowen aſſembles, en un pariement 
tenu Þ an but c n cinquante huis l' alleguerent peur exemple 4 Lowyis Roy de Ger- 
manie comme hiſtoire veritable adjouſtans que Charles eſi ost dame. 

That wee may know what Fazcher ſaith, wee muſt obſerve, that in the yeate 8 35 the 
Biſhops that then were of Rheme and Roan were ſummoned to a Councell by Lews: the 
third, but fearing (for good cauſes) what the ſucceſſe might bee, they appeared nor, 
neverthe leſſethey wrote an Epiſtle to the ee other matters, adviſing 
him to vindicate the Church, hey peremprorily 1 5 the damnation of Martei, and . 
when he was look t for in his grave by Ponce Fulrade, he could not be found, but 
that in ſtead of him, there iſſued forth a fearfull Dragon, leaving the place all black, as if ir 
had beene burn d. And that the Emperor might make no doubt, they enforce the credite of 
the S:otic with this undeniable teſtimonie. Nos autem hos videmue(nempe Bomifacrum r 
Fulradum ) qus ad noſtram uſyue atarem duravernnt, ꝙꝶ nobu vive voce veraceter ſane 
teſt ati qua audrerunt & viderant. The entire Epiſtle is extant, and the preſervation of 
it we owe to the learned *Baroninggin whoſe Annals wee may finde it Ad annumChrifts 
858. So much of it as concern'd the Storie of Martel, wascited by Gr4t4an 16. 9-1-0 
Can. 5g. It is alſorelated by Marianme Scotus ad annum Chrifts 7:64, but not to 
look'tforin the printed Copies, for we reade it in a manuſcript of our publick Librarie, 
which hath much more of Mara» to ſh:w, than ever yet came forth, for it exceedeth 
thoſe that are printed by a third part, and (which is mo eto be noted by us) it is conſtant- 
ly interpoſed with the Synchroniſmes of our owne Storie. Let it would be enquired, vhe- 
ther Miriean bee Authour of all that hee is there emituled to, becauſe at the yeare 1054. 
pag. 3 81. the manuſcript ſaith thus, Eodem anne natus eſi Marianus Hibern oba 
Scertas, cnjus fludio ꝙ labore hoc Chronic om pracellens eft de drverſs libris ce um. 

The French Hliſtori ans, ſor the moſt part, diſparagethis viſion for feare of Marreli dame 


| nation yet Nichol. Gilles in Belleforeft relating the Storie, concludeth it with A ſober de- 


murre, Mau ce qui en eſ je ne ſca) rien ceſſ a Dies a le ſp aver: But ſaich hee, what to 
thinke of this, I cannot tell, God he knoweth. "ol 

But of Charles Martel thus farre, this onely may briefly and.confidently-bee added, 
That as he came improperly into the world, ſo he went unuſually our 3 for he was borne 
a Baſtard ,and died miſerably. Z2 holden 
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holden uuder Alexander the third, was not celebrated be. 

fore the yeare of the Incarnation 1189 neither was the re- 

formation thereof at that time totall, nor ſuitable to the firſt 
inſtitution of Tythe among Chriſtians. ; 

* Icreligious For neither could many wilfull and refractarious per- 

people have al- ſons bee then brought to obey the Canons of the Councell, 

wages beene ſo in reſtoring any part thereof againe unto the Church, al- 


backward to do | I f *damoa- 
though they. were charged ſo to do under paine of damua 
0. og * tion. Neither did all ſuch as did then reſtore them, reſtore 
the a 

Na bin overtaken with the Curſes both of God and Men. Severall anarbemae s out of 
ſeyerall Synods might be urged, but the moſt notable 1232 againſt this Sacriledge 
may be found in the Generali ſentence of E xecration, denounced foure times every yeare. 
Somthing to this ſe was (aid before Chap. a. Sect. i. out of an ancient Booke which L 
have, where thol: Church-robbers are branded with the Moꝛe and the Laſſe Curs. 

11 remaineth, that in this place wee declare that matter more fully out of the 
old Engliſh Feſtiuall. and out of the Articles of tlie Generali greater - urſe, found 
in S. Paul.. ch at Canterbury, in the yeare 1562. according as it is related by Tho- 
ma Becon, in the Reliques of Rome. And firſt wee will obſerve What our Anceſtours un- 
derſtood by theſe kindes of Rxecrations, and hat was their Woze & Leſſe Turſe, The 
Feſtivall ſaich, that Curſing is ſuch a n that it departeth a man 
from the bliſle of Heaven, krom houſel, hzift, æ all the Sacraments of holy Church, 
and him to the Devill, and to the paines of Hell without end: The Can- 
rerbury Booke ſaith thus: wherefoze pee Shullen vnderſtand at the beginning, that 
this wozd Curſe is thus much to ſap, as departing from God and all good works. 
Df two manner of Curling holy Church telleth,the one is cleped the Laſſe Curſe.. 
the other is cleped the Moze. Curſe : That wee clepen the laſſe Curſe is of this 
ſcrength that every man & woman that falleth therein, tt departeth him froe all the 
Sacramentes that bene in holy Church, that they map none of hem rectaue til they 
bee allopled,ec.The Moze Curle is much wozſe, and is of this ſIrength,kog to de⸗ 
part 6 man froe God , and froe all holy Church, and aiſo froe the company of 
all Cheiſten foike, never to be ſaved by the paſſton of Chiſt, ne to be holpen by the 
Sacramentes that bene done in holy Church, us to haue part with any Chziften 
man, e. "+ 
- Concerning thoſe that debarre the Church of any rights or dues whatſoever, the Prieſt 
in the Feftivall pronounceth thus By the anthozity of God the Sonne, and the 
Holy Ghoſt, and his glortous Mother and may den our Lady Saint Mary, and 
the dieſſed pot les Peter and Paul, and al Ypoſties, Martyzs, Confeſlours, 
and Utrgins and of God. N denqunce and ſhew fox accurſed al 


ip Chyrch, os allent with deed oz councell. And alſde all thoe that priue holy 
Church of any right, oz make of holy Church any Lapfee that is halowed oz ſan⸗ 
cli d Ind all thoe that Withold the res al holy Church, that is foz to ſap,offc- 


them 


the | 
that franches Co _ bzeake, oz diſtroubie, o bene againſt the State 15. 
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them. to the Churches from whence they were taken, rings, tythes, 
which had beene moſt agreeable to the ordi of che Fents, 02 tre- 


to God and 


and ip 


of colt abating: ot hey where ever it groweth, in greate medes oz in ſmale ag oft 
as it neweth: of neweing of all manner of beſteal, of calfe, oz of lambe tro ſea ven 
vp ward into the tenth :. and fro ſpx downeward- fox. everpche of hem an halfe 
penny :. but if the Perſonoz Utcarye will abide t ill another peare, and tell thilke. 
that leeven, and take the other beaſt that followeth: of that ig weren, of. 
fellis tro purification of aur Lady; of mike all the while that tt Dureth, as 
well in winter as in Sommer, but if they will doe gree therefoze tothe Perſon, 
t ta the Utcary foz the pzofite of holy Church, Ot fiſhing, of. touteing, ot. vens- 


Z 3 Church,, 
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« x al Uher Church, ſet don by Dionyſius, who firſt devided Pariſhes 
god right · and aſſigned unto them Tythes, as hath beene aforeſaid; 
tully wonnen, and. alſo to the Scripture it ſelfe, Dent. 18. from whence 
that newen Dionyſia toke his _ to divide Pariſhes and diſpoſe of 
op om Tythes as hee did, by which it was not lawfull for him 


mills and weris, of fiſhing noe coſt abate but to the very value ſhall the tythe be 
payd: of leſewys, communps, ſeverelis, ſhall the tythe trulyche bee papd, alter 
the number of the beelcis, oz the dapes as it is moſt pzofite to holy Church, 
all werkemen, and chapmen that wpnnen on her craftes, and on her marchandtiſe 
len trulyche pay her tythe to God and to holy Church. Alſoe Carpenterg,and 
ithes, and weeveris, and all other crafty' men, and all other hir ed men and 
wimen ſhulen Tythen ok all they getten but if they wulle glue any certapne there⸗ 
of to holy Church at the Perſons oz Uicaryes will. Aloe of fowles, of Calues, 
of Piggs, of Gees, of Hennes, of Flaxe, of Hempe, of Cozne and of all thing that 
eth by the yeare.Yiſoe of ſhzpding of Tres, and of all manner of vnderwod, 
r 2s 7 wp ey and poor 
FE) . of theſe Articles, the Prelate Nandetk in the Pulpic, in 115 Albe, the 
Croſſe being lifted up, and the candles lighted. After the Repetition, theſe or the like for- 
mall words of Execratien ate denounced. Ex Axtharitate Dei Patry Omnipotentus, leata 
Marie. Pirgine, & omnium Sinforwm, exrommunicamus, anathemati um ou Diabolo 
commendamus amnes fupradittns malef, attores, Excommenticat! ſwnt, anathematizati, (9 
Diabolocommendatt ; Maledicti ſunt in villa, in campis, in Vers, in femme, 1 donnbus, 
extra domes ( in omnibus aluslocv, ſtando, jacendo, ſurgendo, ambilando, eurrendo, vi 
gilindo, doymiends, comedendo, bibendo, & alind opus fuciendo: Or as the Canterbu- 
„ Booke ſaith: But thozow authozitie of our Lozd God Amightye, and our Lady 
D. Mary, and all Saints of Heuen, of all Angels, oz Archangels, Patrtarchs; 
and 8 Euangeliſts, Apoſtles, e — and Utrgines, alſoe 
by the power of all holy Church, that our Lozd'Feſu Cy iſt gaue to S. Peter, we 
denounce all thoe accurſed that wee haue thus reckned to ou: and all thoe that 
maintaine hem in her ns, oꝛ geuen hereto either helpe oz councell ſoe that they 
bee departed from God and all holy Church, and that they haue noe of the paſſion of 
our Lozd Jeſu Chiſt, ne of noe Sa:ramentes that bene in holy Church, ne noe 
art of the prayers among chiſten folke, but that they be accurfed ol God and of 
p Church fro the, ſoole of their foote vnto the crowne ok her head, ſleaping and 
waking, fitting and ſtanding, and in all her words, and in all her workes, and 
but if they haue grace of God foz to amend hem here in this lik e, foz to dwell in 
the paineof hell foz euer withotiten end (Fat, F-a7) Doe to the boke, Quench the 
Candle, Ring the Bell : Amen. Amen. | 
This Generall Sentence was ſolemnly thundered out once in every Quarter, that is (as 
my old Booke ſaith) the fyrſt Sonday of Advent at comyng of our Lozd Jheſu 
Cryſt, the kyrſt Honday of Leenten.The Sondape in the Feſte of tbe Trynpte, 
nd — Sonday within the vtus (octaves wee ſay) of the blellyd Uprgpn our Lady 
Mary. that 
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Thus much we 


that paid his Tythes to pay chem to what Prieſt or Levite gt de 
him liked, but hee muſt pay them to the Prieſt or Levite concerning the 
that dwelt in the place where himſelfe made his abode: but Generali 

8 _ 14110 | Curſe,not ho- 
ping to 175 any man ad aten wich this (black Sentence) ar to propoſ: ſuch diſtem- 
pered pie tie for ati example but that it might” bee conſidered how hortible a crime it was 
in our Fotefarhers account to rh the C hurch itlie leaſt particular. And indeed they con- 
ceived no more hope of a man that died under this Oamno ſum Thrtas than of him that 
dyed in a mor tall ſinne, nay much lefle ; for the Cansei bury Booke faith, that many 
Clerkes preuen at the day of dumme wuld our Lady Saint Mary, and Saint 


ohn Byptiſt, and all Saints that bene in heauen knele downe, at once befoze the 
eſſed fate of Adn 'S They khuten nat in that tyme thozowe che pꝛaper 
of them all deltver the 'Dotile of man oz woman that dyeth in Deadip ſl ane, rc. And 
if the dap ot dumme fo heard to all thoe that dyen in any deadly ſpnne by 


all reaſon full mpche harder ſhall it be at that tyme with all thoſe that bee foun⸗ 
den openly curſed of God and of holy Church, ec. | | 
Thus we ſee whartfurics followed this Sacriledge in the qpinion of our Forefathers,who 


were fo cantdent, thit a Chutch-robber could not efcape:the Judgement of God, that 


they delivered hun over to Satan ois they (ay curſed him with the Moze, and with the 
Lefſſe Curſe, with Bell, Booke, and Candle: N r | 
The Clergie of oy ap time gives. better language than thus; what: cauſe they 
may have, I will not ſay : It may bee accounted for wi ey that their injuries cannot 
bee judged by their clamours, yet the es to come muſt not (ay, that theſe chings. were 
done Nobis dor mientibus. The experience of the Emperours Charles the Great, and £9999 
the Godly would be noted to this purpoſe oudof their Capiraiars: No ven (ſay they) mu 
Regna & Reges corwm propterea cecidiſſe, quia Eccleſia. 72 averunt,reſy; earns: Wifhaves 
1 nt ,abftnlerunt,alienaverwunt,vel diripmerunt Epiſcoprſque & Sacerdottbusgatgy quod - 
gi eff ) Eccleſi1s eormm abſt ulerwnt & pugnartibus dederunt ;.quapropres nec fortes in bello 
wee in fide labilos ſuerunt, nec Whores extiternnt ſed: tenga, multi vulueratt,. & plures 
inter fecti, verterunt nen, ty region, M (quid: peiniefh}regnacalefta herdderun-, 
atq; proprus keredtatibus caruerunt & hatjenascarent: do they in the . Book ofthr C. 
piiulie. 104. fel. 224. Edit. Partſc 160 3. Whereas the Cæpitular atiributeth thoſe grand ent- 
mities, & their ill ſuccefle ia the Kings of that time, it is not no to be ſoi u ood. Birre 
be it ever from us to thinke otherwiſe than divinelyof theſe. our moſt Religious Princes, by 
whoſe gratious protection the Church bath bin of late ſomiraculouſſy bleſt. As for others 
among us, tliky may apply thus te themaſe lvoa as ty hall be toudled with cauſe and veca< 
fon. The great Impaſtor in his 4lroran he corenad all the world boſides , yt he 
would not defraud the Church. De Deramis. ſume, ſaith he, & inde ſcoundum worem con- 
ſuetum operare.Inſcirs te ſultrahe ſemper. So our Robert of Reading tranſſateth : Bur hee 
that reades-Reberrs Tranſlation, uſt not al wayes tlunke he reades the Aleoram. The Pro- 
phets awne text is in VN N IVID Sr aro laaraph, (which in our m pt Al- 
corans is the be. & the 17 in Rebel Tranſlutiön) WAN LAMA MI TON? 
that is. Give command eoncerniig Tythes,andbewire. of 'Clowries:the Word may 
bee otherwiſe underſtobdibut if this were not Mahames s meaning, the matter 15 not great, 
tor vie have bettet Prophets to preach this Doctrine. yet 
wt | 


* 
* 
. 
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yet this libertie that was given them by the Councell, 
then gave cauſe unto the ertour that the Common Lawyers 
hold at this day (not knowing the ancient proceedings of 
the Church in theſe caſes) that before the Lateram Coun. 
cell, it was lawfull for every man to give his Tythes to 
what Church he would, which was ſo farre otherwiſe, as 
that before this violence offered unto the Church, there 
eine . was a flat Canon, more ancient than the fact of Charles 
Were: Alartellut, which did preciſely forbid any man to Pay' or 
The Rites of 3, Biſhop to give leave to any man to pay his Tythes from 
Baptiſme in the the * baptiſmall Church to an other: and that the contrarie 
primitive times was yeelded to in the Lateran Councell, was not that they 
were perfor- 1 
med in Rivers and Fountaines, where the perſons to be baptized ſtood up and received 
that Sacrament ; therefore it is, that the Sonne of Azaltefat in the Araliet Golpels uſerh 
the word "ND Amada to baptize; which ward alſo beareth theſame ſenſe in the S, 
and is often mentioned by Pam Severnwiin his RW WP NTDYVNDOU.TdZ15 or 
Order of baptizing the Saints: The reaſon in both Dialects is the ſame, ſor that the word 
Amadsis by the Swan: and Arabian, derived from the Hebrew Amad, which ſigni fieth 
to and up. This manner of baptizing the ancient Church entertained, from the example 
of our Saviour whobaptized lohn in Jordan. And ſome ſay, that this was very tolerable in 
theſe Eaſterne parts; but cereaine id is, chat it wasmoſt covenient for that time, becauſe their 
Converts were many; and men of yeares, A reaſon alſo may be, for thas thoſe ages were 
otherwiſe unprovided of Fonts and ſuch cunveniences which are no in uſe-and this hath 
beene acauſe, why this manner of baprizing was reſum'd in after-times, and other places, 
for our venerable Bede telleth us of ſome that were — heere in England in the River 
Swaſe, which runneth through apart of Torteſbire, in the Worth Rs — iveth the 


ſame reaſon,  Nondam enm Oratorta vel Bei 1pfe exordes. 10 . Eccleſia 
poſ er ant aalſicar i. Ecclefiaft. hi. lil. z. cap. ę ꝗ elne : 
The dayes we nowlive in have no other remainder of this Rite of Baptizing in Rivers 


and Fountaines, than the very name; for hencæ itis, that wee call our veſlels that containe 
the, water of Baptiſme Ponta, or Fountaines | 

| n in Rivers and: Fountaines being diſcontinued, Fonts were 
erected in provage! ʒ but the violent per ſocutiona of thoſe times bart d the Chriſtians 
of that convenience, therefore their next recourſe. was ro woods and devious places, and 
there they accommodated themſelves with ſuch Bapriſterials as they could. In more peace- 
able ages they drew nearer, and made hold to build their Fonts a little diſtance from the 


Church ; afterwards they obtained, that they might bee ſet in the C hurch- porch ; and at 
laſt got them into the Church, But they were not placed in eyery Church; for at the firſt 
they were foundin:Cigies where the Bi imſelfe refided, and onely in the great 


Church oi ſuck a Citie; and though Service might be faid iu the leſſer Minſters and rurall 
Churches, yet the right of Sepulcure and Baptiſme be longed to the C athedrall Church, un- 


held 


po - ons 


-_ 
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held it lawfull to enrich one Church in this ſort, with the leſſe it were in 


impoveriſhment of an other, but the cauſe was the hard- caſe of neceſſi- 
tie : and it was 


thirefore called the Mother Church. becauſe that as the r in their Mothers womle 
were borne Men, ſo in the Fonts of Baptiſme, as in the Churches wombe, they were borne 
Chriſtians. In ſucceeding ages, when it was found that the Mother · cliurch was too farre 
diſtant from ſome Villages, and ſo ſituated, that in the Winter time the people could not 
repaire thither, conſideration was had of this inconvenience, and the Biſhop tooke occaſion 
from he nice to transferre the right of Baptiſme and Sepulture tothe Rurall Churches, and 
this, together with the right of Tythes, &c- made it a Parochiall Church, of that kinde 
which wee now have. But becauſe alſo in many Pariſhes ſome Families livd ſo remote 
from their Cliurch, that they could not conveniently frequent it, it was indulged to thoſe, 
chat they might build themſelves either in or neere their manſion- places a private Oratorie, 
reſerving, for the molt part, the right of Baptiſme and Sepulture to the Pariſh-C hurch, 
which, in reſpe& of theſe lefler Oratories, Was to be accounted their Baptiſmall and Mo- 
ther-Church. It was alſo provided, that theſe Families, notwithſtanding their grant of a 
private Oratorie, ſhould upon high dayes repaite to their chicfe Church, as it ſeemetk by 
the Councell held at Agaths Can. 21. Tem. 1. Si gum extra par ochias im quibus legitimus 
eft, ordinarizſque con ventas, oratorium in agre habere voluerit, reliqus feflivit atibus ut 
ib. Miſſasteneat : (or as Gratian hathit inthe Decree, Audiat) prepter fatig atronem fami- 
lie juxta ordinem permittimus.Paſchate vers ,Natals Domin, Epipbania, Aſcenſione Dee 
min, Pentecofte, eg Natali S. lohannss Baptifta ; (tg ſi qui maximè dies in feftivitatibus 
babeantrr) nonmſs in Civitatibus aut Parochili 1eneanm(ot as Gratian hath 1 
Thoſe private Oratories were afterwards called Capella, Chappels , and thoſe that in 
them exerciſed the Miniſteriall function were called Capellan i Chaplaines. But for the 
reaſon of the name, ſee Baronize upon the Reman Martyrologue, at the 11. of lane. Or 
if the Cardinall there ſatisfie not, ſee what Cxjarrw hath obſerved (out of Heſychine.) 44 
4. lib. Decretal. C.Capellanus, De Secundis Nuptins. | 
Bythat which hath bin ſaid, it may appeare in ſame ſort, what was a Baptiſmall Church. 
And it is agreeable to that which Limo hath noted upon the Provinciall Con ſtitutiont 
Baptiſteriwm.in verb. Bapti ſanal. Eccleſ.A Baptiſmall Church (ſaith he) is, $1ve Cathedralis, 
þ Ye Parochialis talu viz, qua habet pepulum, nam im Ecclefpa collegiata vel conventuals qua 
non haber populum non debet eſſe Baptiſtertum ;, Dicitur etiam Eccleſia Baptiſmalu reſpettsu 
Capellarum ſubjebt trum, quarum plelus infuntes in ea baptizantur, & nos in iſi Capelli 
imm ò 4d 1pſas Eccleſia, 2 9 tanguam matrices pro Baptiſmo recarritur, (fc, 
Concerning theſe Baptiſmall Churches, the Canon ſaith, that there can be but Vna in 
eadem ter minatione cum ſuis Capellis : cap. Plures 16.4. 1. And that the Tythes were of 
right to be paid to theſe Churches, it is evident by the Decree, where Anal aſp provideth, 
that noman underpaine of Excommunication ſhould , Tenere, aut extra Eccleſiam Bap- 
tiſmalem dare decimas & oblationes Eceleſia, qua, dare debet pepulus. C. Statuiums eod. tit. 
And Leo, Non tantum nebis, ſed etiam M. joabes neſbris viſum eſſ decimas juſt or dine ple- 
bibus tantum uls Sacroſantta Baptiſmata dantur, debere dari. C. De Decimis ibud. Vet not- 
withſtanding all the care that could be taken, the complaint was, Quidam Laici vel in 
propriis, vel in beneficirs ſuas habent Raſilicas, & contempta Epiſcogs deſpoſutione, non ad 
Eccleſias ub. Baptiſmum, & predicationem, q manugn 2 & «lia Chrifts Sa- 
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cramenta acci- neſſe of mens hearts, who ſcarcely could be won by this 
piunt, decimas favour to reſtore that little againe unto the Church, that 
e their forefathers had in ſuch abundance taken away from 
2 mw , it: and that the Fathers of the ſaid Councell did yeeld 
Eccleſiis pro li- thereunto(although it were an inconvenience thus to doe) 
bits ſue tribu- vyas, for that they did count, although they did admit that 


Jha it might bee for the preſent, yet there might bee a better 


What diſtinſtion of Churches our owne Anceſtours had, and how neare it commeth 
to that which hath beene ſaid, wee may obſerve out of the Decree made at Munche. 
fer, in the Reigne of King Custe; where it is provided, that all thoſe that any wayes 
violate the peace of the Church, ſhould receive a proportionable penaltie. Therefore, 


ſaith the Decree m. 3. Be de mon next bonne xpuþbpyce in do bæp cyſu- 
can be pam pe reo dæde xy j be pam pe þzpe cypican meþ ry Ne ynd 
calle cypican na zelicpe mzþe pufuldlice peor he peah hig ʒodcundlice hab- 
ban halgunge ʒelice heapod cyſucum xzpupbyuce ir #Tbotpyppum bin- 
zum be cyninger munve,Þ ir, mid piꝑ pundum on enylalaze, 4 medem- 
pam mynyvper mid 1 20 pill · j Þ ir be cyninger pi de ꝗ bonne x50 lær- 
ran Szply vel Seepoom y j le ʒepy dop ben y mid 60 ycill ; ꝗ pelocy- 


mee þzp lee ny dop ne ry. mid vu v vum foil: Firſt, let the breaking of 


the Church. peace bee according to the decde it ſelfe. and according to the dignitie of the 
Church. alle Churches have not alike dignitie in worldly worth, though they have a holy 
Conſecration alike, x þb ce, or peace-breaking in the head Church, hath the ſame 
iſhment, as that of breaking the Kings peace, and that is five pounds by Engliſh Lw. 
1 inferiour Minſter *tis 126 fhillings, and that alſo is the Kings mulct: In leſſer 
Churches whicre litle Ser vice is ſaid, and yet there is a burying place tis 60 fhuſlings: In 
Held-ChurcheSwhere there is no burying place, 'tis 20 ſhillings. | | 
How Tythes were to be paid to theſe Churches, it may be underſtood by an other De- 


Cree of the ſame Parliament, num. 11, Gip hya þonne pe ʒen y pe on bir ha. 
clanve cypicean hzbbe be le ep dop on ry ʒe relle þonne ppiooan ozl hir 
azene deobunge 1nTo hi cypucean j Giphya cypicean bzbbe he le epr- 
Top on ne y do he op dam mon dælum hir peo de Þ Þþ he pille j ⁊a 
lc cyicpcea d in do pa ealdan myny one be ælcan ꝑpu ʒean heorpe ( or 
eophe, as it is in the Lawes of Edgar, where this Decree alſo is ſer downe, au. 3.) that 
is, If a Thane have a Church in his bocland, rowhich there bclangerk a burying place, 
let him give the third part of his one Tything to that Church: if bee have a Church. 
withour a burying place, let him give of the nine parts to his Pric& that which he will, and 
let all Cyricſceat goe to the elder Minſter out of all free-hold. 

For rh which the Ew callech Bocland, ſee Lamberd in the Explication of words, 
premiſed to his arc hasonomia, where alſo hee telle ih what a Thane is, 


time 
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time found our after for the refarmation thereof, and ſo ſu- 
ſtained the inconvenience for the preſent u pe this reaſon; 
that the univerſal Church of Chrift is one body, and every 
particular Church a part of that body, and ſo it leſſe mat- 
tered to what particular Church they were reſtored, ſo 
that they were reſtored at all: for that by the reſtitution 
to one they hoped in time they might with more likeli- 
hood come unto the other; for thoſe things wherein 
there is an Identitie, or like repreſentation of Nature and 
Condition, as is betweene Church and Church, have an 


eaſiet paſſage the one from the other, than thoſe that 


are of different nature and difpoſition, as a lay man anda 
Church. | 


SEC TH: 3. 


T hat ont of that violent Preſcription, many other Preſcripti» 
ons aroſe, but of leſſe moment. | | 


O of the ruines of this violent and preſumptious 
preſcriprion, which have now obtained ſtrength of a 
Statute in the world have iſſued out ſundry petty Preſcri 
tions; which alſo are confirmed by law and cuſtome, as k 
other were; as the Preſcription wherein one Church pre- 
ſeribeth Tythes againſt an other Church, the Law puniſh. 
ing therein the negligence of the one and rewardeth the 
vigilancic of the other: Preſcriptions, wherein one Ecele- 
ſiaſticall body corporate or politique, prefcribeth Tythes 
or other Eccleſiaſticall duties againſt the Parſon or Vicar 
of the Pariſh,and the Parſon and Vicar againe againſt them: 
A Preſcription whereby a Lay man, having no right to pre- 
ſcribe Tythes ( becauſe hee can in no right poſſeſſe Tythes, 
and preſcription cannot proceede without poſſeſſion) doth 
notwithſtanding by pernancie, or giving ſome part of his 
ground or penſion in money in lieu thereof, preſcribe a diſ- 
charge thereof: A preſcription wherein a Lay man doth 
preſcribe the manner of Tything, which albeit by the Com- 
mon Law is counted to be god by paying a thing m_ ſo 
| Aa 2 mall 
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ſamll in lieu thereof, yet neither by the Canon Law, ne- 
ther by the Law of God it ſelfe, could it ever be leſſe than 
the juſt tenth it ſelfe; ſo that the manner of Tything with 
them is notunderſtood in that — + —— Law-« 
ers doe take it, by paying any thing whatſoever in place 
of the juſt tenth, cke intendment hereby is, that no 
can bee bound to an uniformitie of payment 
of Tythes to bee uſed every where : but every man is 
to pay Tythes according to the manner of the Countrey 
where hee dwels, that is, that one payes his Tythe-corne, 
and bindes up the ſame in ſheaves, an other leaves it ſcatte- 
red in the furrowes, an other tythes it in Cocks or Pookes ; 
and this is ĩt that they meane, that there cannot be an uni- 
formitie of Tything preſcribed to every man, after which 
he is of neceſsitie to ſet out his Tythe, but that he may pre- 
ſcribe ſome other manner of Tything againſt the Parſon or 
Vicar : but againſt that uniformitie that the whole Tythe 
ſhould not be paid, was never any preſeription allowed a- 
mong them, for they evermore have beene of this minde, 
contrary to that which the Schalemen hold, that Tythes. 
are part of the Morall Law, and not of the Judiciall or Cere- 
moniall Law; and that in the Precept of Tyrhes,there is a 
double conſideration, one ofthe honour of God, whereby 
he retained tythes unto himſelfe, in ſigne of his univerſalt 
Lordſhip over the whole world, which is irremiſſable; the 
other of the profit or utilitic of man, in that it concernes the 
proviſionof the Miniſter inall ages, which.is undiſpenſable. 


SECT. 4. 


That E colefiaſticall Judge, admit pleas in dcharge of ? ) e he 45 
. and the manner'ef tything, comrarie to the conceit that it 


AN yet, notwithſtanding all this, the Eceleſiaſtieall 
Judge admitteth all kinds of preſcriptions before - na- 
med, and according tothe profes thereon brought, giveth 

E&ntence eithet to abſolution. or condemnation: albeit the 


Revercnt 
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Revetent Judges of the Land, upon an crroncous re 

made in 2 Edward the fourth, 2 
ceit to the contratie, viz. That ny Eocleſiaſticall Judge will 

admit any Plea in diſcharge of Tythe, or the manner of Ty 

thing, as it isin their ſenſe taken ; and therefore they hold 

whatſoever the Defendant doth allegdge. in his ſuite for a 

conſultation, and namely that the Ecclefiaſticall Judge did 

allow of the Plaintifes Plea and ulſegation, and did admit 

him to the pravfes thereon without deniall, are idle ſpee- 

ches, & rather words of courſe than of effe& and fubltance. 

And therefore notwithſtanding, whatfoever is alledged' by 

the Defendant, as concerning the Eccleſiaſticall udges Well 
acceptance thereof, it 15 counted. nothing mateviall by the 
Temporall Judges, fox that they have a prejudicate opini- 
on of the Ecclefiafticall Judge in theſe caſes, and therefore 
howſoever the refuſal be, or be not, they grant out their Pro- 


bibition in theſe caſes. And yet if the Judges Eccleſiaſticall: 
roceedings might be ſeane, and vouchſafed to be read be- 
Go them, it would bee plaine, there was no ſuch eauſe of 


their hard opini inſt them; for every where they doe 
alow weh andlike allegations. And if perbaps one infer 
our Judge ſhould make refuſall as they pretend, yet could it 
not bee reformed hy an other in an ordinarie courſe of ap- 
peale, but that there muſt needs he brought a prohibition 
out of the Common Law to redreſſe the ſame ? unleſſe hap... 
boy. they can ſhe w, it is a generall 5 in the Ecele- 
ſticall Judges,or a Maxine in their mingahas they will 
not or cannot admit any Plea of diſcharge in this caſe, which 
they can never doe . And therefore, they are tobe intreated 
to Change their opinion.inthis point, and not doe the Ecele- 
ſiaſticall Judges. that wrong, as to charge them wichſuch 
an imputation, whereof their whole praftice is witneſſeto 
the contrarie: for, it is unworthy ſuch mens gravitie as 
theirs is, who propound unto themſelves the inquirie ob 
the truth in Moot _ husto be miſconceivedand masked 
in an erxour, and tha! ox ſp many cares: and not to be wil - 
inge bee the contratie, which is an obſtinacie in policie 
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no leſſe obdurate, than the Papiſts is 3 
the truth and will not beleeve it. And ſo farre 
ning Preſctiprions and the firſt cauſe and beginning chercof. 
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Of Priviledges and how they came in ; and that by reaſon of 
© the fregquence of Priviledges, Statutes of, Mort ine 
$15 game iu 2480 ners. DH 
it foloweth, that I ſpeak of Priviledges, which 
are immunities granted unto private men beſide the 
Law. 1 | > es A eo 
--Of theſe, ſome are very ancient, ſuch as true zeale toward 
the Church bred and the juſt adumration bf the holy men of 
God for their ſanctimonie of lite, their great knowledge in 
the word of God, their great patience in perſecution for 
Chriſt and his Goſpel, the vigilancie and care they had in 
their Office, ſtirred up both in Prince and People. So Con- 
ſtautine the great, being rav iſhed with the love of Religion, 
and che good opinion tee had of the Miniſtets of his time, 
erected Churches, and endowed them with large poſſeſſi- 
ons, and granted them ſundry immunities, whereby they 
might more ſecurely intend to the preaching of the word 
ot God; and the winning of ſoules to the Chriſtian congre- 
gation . wherein the) laboured with all their might and 
power, God ſtill adding to the number of the Ele. Nei- 
ther did hee this alone in his owne 33 al ſo gave 
| jat would doe rhe like : 
wheteupon: the Church was fo ehriched within à ſhort 
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make a Proclamation, that no man ſhould bring in more to- 
wards the building thereof, the people bringing in continu- 
ally ſuch gteat abundance of all things ion 1 towards 
the furniſhing thereof, as that there was enough and much 

do 
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to ſpare : So alſo Theodoſiu the thirteenth Emperour after 

Conſtantine ( although other wiſe a moſt loving and favou- 

rable Prince towards the Chuteh) was faine to make a Law 

of Amortiſation or Mortmaine, go moderate the peoples 

bountie towards the Church ; as did alſo many wile Princes 

in other Nations upon like occaſion, and in imitationof this 

Act of Theodoſim, many yeares after; and among the reft, 
divers Princes of this Land did the like, upon the dotage bp 
the people towards the Religious Parfons, and ſpeciallj cc 
wards the foure Orders of Friers that were then newly - 
ſprung up in the world. But yet this Act of Theodoſ was HegnoCharts. 
done with the great diflike ot theſe bleſſed men Feromie and r. 
Ambroſe, who ved in thoſe dayes; for that eme us ĩꝓL 
complay neth t⸗ Nepoman bf that Taw : I un afbanind i ſay o 
It, hs Prieft 4 Idols, Stages pldyets,* Coach m, and com- | © 


* 


mon Harlots, are made cupable of Iuheritance, and receive Le- 8 
gacies, onely Minifters of the Gael, and<HMonkss are barred chi ee 1 
by Lam thu to doe and that wor by Pevſreuters, bus by Chiri- pectyor aich in 
Hian Princes z neither ave I complaine af the Lam, but I am his Boake De. 
ſorie wee have de ſe 0 to hat ſue h a L aw made againſt us > ver 1:5 Grp "4 
In like manner, and uponthe fame occaſion doth eAmbroſe 
deplore the ſtate pf the Clergie in his 31. Epiſtle : wee 
count it (faith.hee) xo is juris, in that it is a loſſe, wee ave not 

grie ved that all ſorts of men are made rapable of Mili, none e. 

cepted, how baſe ,prophane,ov laviſh of bis life or honeſtie ſoever- 

bee be, but I am ſorie that the ( lergie men onely of all ſorts of. 
people, are bars d thr benefit o the Law that is common to all; 
who'hotwithſtanding ,ovety pray for all, and dos ibe common cen 
lebramouof the Service for all: So farre the: 
And yet whoſoever leokes into this conſtitution, where- |, Nowwith- 


by it was forbidden, that any man ſhould paſſe any Lands or N _ 4 


other unmoveable poſſeſsion unto the Church, without the in theſe dayes 


| ans) k $5: | * 1 ds not vrithout 
cauſe conceived of the ancient A/byes and Frieriei, yet it mult not bee beleeved, but that 
theſe Religious · houſes in the ola and true intent, were purpoſed onely for pietie, and for 
ſuch a practiſe thereof which the ſoule might freely enjoy, while it was fo; fer at libertie 
from the inquietude and avocations of the over- active world. Therefore ſome of the moſt 


grave and learned Fathers of the Church.rerxed, themſelyes to ay "os and peacefull- 
9 Ces 
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ſolitude, and - Princes leave ( for that thereby the [ 5 that are ſo pal. 
che profitable _ ſed,come,as it were, into a dead hand, w h holdeth ſure. 
anc pratound ly faſt that which-it onccapprehendeth, neither cafily pac. 


writings vwhich ranks 4 . 2 Fg 
yetremaine, ſufficiently teſtifie how well the Monkes of old could ſpend cheit times What 
ameable carriage the ancient Princes of tus Land have expected 


- 
- 


ſtri& devotion and unb 
from their holy men of this kinde, may be underſtood by the Law made inthe dayes of 


King Cnute, Num, 6, Ipe pillab 5 zlcer haver men Zeopne zebuzan vo 
pam pih pe him vo zebypuge ; -5hupupinga zor bogey bipcopar 7 


abbodar munecar i mynegena canonicar I nunnan vo uh de 3 Zan 


Ihe ʒollice libbanz · vezer ij nih ver ov 7 telome clipianne Z0<jurr; 
1 pop.cal eur ven pole pingian zeopne ; Jjcalle oder peopar e brovah 
Ieh n bunu pings pacenpar þ big; ov. upan 1 clenurre lupian 
7] deonzum heom, qyleum h zovep apps; nd pone peallenvanbpy 
Sc pealleþ onhelle Ful zeapne hi TNA Þ big nazon mo; pulrce þup 
Hzmev pine piper zemanan 3.53 e ſe Sf zerpican. pille J clennerja 
healdan habbe he zover mil ve 5 opupulb uphreipe ry be þege la pe 
pypþe that is: And wee NOS, Frey * every degree, e W. N 
Hat Right which to kim beloi | ds Miniſters, the Biſhops, Abbors, 
Monkes, Ve a RS +) Jas * ak ariz ae and e King 
to Rule, that they call to Chtiſt niglit anPaay) much and oft; ah#thintthey doe it earneſt - 


1 for all Chriſten folke. And wee command and teach all Gods Mimiſters, eſpecially 

riefts, that they hearken to God, and love Chaſtitie, that they may deliyer themſe lves 
from Gods ice, and from the torme nting flames that burne in hell. Full truely they wit, 
that it is againſt the Right to medle wi h women for luſts ſake. And thoſe that will ab- 
ſtaine from theſethings and cleanneſſe hold, —— have Gods mercie, and in worldly 
vworlhip, they ſhall have equall Right th Nobfe maagnmn ho 

It ſeemerh alſo by an Arabick Canon of the firſt Nicene Couneell, what great ſtrict- 
neſſe and ſevepitie of life was required of theſe ly Orders ; for the Canon ber that 
they might not carrie about them rr NN Ny 
PRINT ae. i . h N . A, N Ust OR 
X'JD PYDNIN) PRIN d D e NN a. Inh SU e. 
a paire of knives, as if they were quarelling fellowes going our to fight and : *xe5) 52 
Kill, &c. That they might not hang a putſe at their girdle, &c. And that they might not ſeale 
a letter with a golden or ſilver Sale, &c, And moreover that they might not walke in the 
Streets or Allycs, but in a moſt grave and ſober manner, &c. as it is ſer dawne in 
[NDTIS TAN N, the 80, — of the fore · named Arabic, Counc ell, according 
to the Manuſcript Copie- 

The great Ae was had of theſe holy Men, enforced ſuch an immoderate chari- 
tie in deuout minds, ihat they obtained moſt eſpeciall Priviledges & Exemptions, and no 
man thought any thing too good or too much to beſtow upon a Monaſterie, But two great 
inconveniences followed upon the confluence of theſe lage and ample endowments, one 
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teth with it, ſo that it cannot without much difficultic bee was the luxu- 
reduced and brought againe to the commerce and common _ 7 we 
| | of theſe 
Religious Ocders, degenerating from the old ſanctimonie. This is noted and provided 
againſt by the Novell of Nicephoras, about the yeare 263. In 5 HN Thy ofes Tm. 
OY achetd., N dee r orfUe TARA voooy ( vogoy Þ 0% THY mANGian w uni 
26A ) 2x ide, Tiye, d Te 19s rr 
1 TEW ey ol * maTEpWYy H 7,94 Aaborre; Ts po pads, ars noxuTiu aeuT]onre, 
1 ewias A Iis ( x7! Toy Octoy peyeu Aid) sEn Inous ; tying Des wavein, procTh- 
pus oixodbuuds, Im AAAS Bow v, A May KTIVAY NEοιE˖νò der cow & p 
* ν νον ere, Y dA later F xuouns oth dure: νðẽEs Yes, o, 197" 
«iv T8 ,o Ei, x; mONNets QAESYWaarorT@r Tas peormler , M woverrg Taro d 
ole: that is, But now perceiving among the Monaſteries and Religious Houſes, a 
notable diſeaſe, (for ſo I call their unſatiable defire ) I finde not which way I may pro- 
vide a cure for this maladie, or how to puniſh their exceſſe, For what Fathers could per- 
ſwade them, or from whence could they take occaſion ſo ſuperfluoufly to abound, or (to 
ſay with holy Hav, to bee ſo vainely madde ? Their care iseyery houre to purchaſe to 
themſelves Lands without number, ſumptuous and ſtately Buildings, troupes of Horſes, 
droves of Oxen and Camels and other Cattell innumeratle z and bending all the ſollici- 
rude of their mindes this way, they make a monaſticall life litle different from that of the 
world, which is incumbred with varietie of anxious care, For theſe and the like Reaſons, 
72 TI ferbids to build any more Monaſteries, but this was afterwards frepeal'd by the 
unior Baſil. 

An other great inconvenience would have beene, the impoveriſhing of ſecular States by 
Amortization of Lands, which Princes foreſeeing, ſeta bound to theſe exorbitant Dona- 
tions, reſtraining the exceſſe of that Charitie, by mature and timely Decrees. In Spaine the 
Lawes of Mortmaine began under the Kings of Aragon; in France, nthil uſitatiue,'as one 
ſaith: Thelike provifion hath beene made here at home, for which ſee the Statute De Religi- 
of: in the great Charter, which alſo hath been confirmed by the ſucceeding Princes of this 
Land: Yer in what caſes Lands may be diviſed in Mortmaine, See the Writ Ad 90d Dams 
num, in the Natura Breu. | 

Concerning the reaſon of the name, Polydore Virgil, ſpeaking of the Confirmation of 
the former Statute by Ed. the firſt, ſaith thus, Er Legers hanc ad Manummortwam vocal. 
runt, quod res ſemel data Collegius Sacerdotuw, non utique rurſus venderenturg velut mor- 
tua, hoc eft,uſus aliorum mor ta lium in perpetunm adempta eſſent. That which the Author 
ſaith concerning this, is the reaſon of Pecksws, in his Booke De Amortizatione bonorum, 
Cap. 2, But the notation of the word is otherwiſe obſerved out of the Statute, by a great 
Lawyer: Lands (faith he) were ſaid to come to dead hands to the Lords, for that by Ali- 
enation in Morrmaine, they loſt wholly their Eſcheats, and in effect their Knight ſer- 
vice, for the defence of the Realme, Wards, Marriages, Reliefes, and the like, and there- 
fore was called a Dead Hand, for that a dead hand yeeldeth no ſervice . It is the obſer- 
vation of Sir Edward Coke, upon Judge Littlest on's Tenures, under the Title Fee-ſimple, 
upon the words [Car ſi homme purchaſe, &'c.] 

What ever uſe there might be of theſe Lawes of Mortmaine in time paſt, certaine it is, 
the preſent needeth them notʒ for in theſe dayes few men are ſo raſh handed, as to give too 
much to the Church : And that which was heretofore (aid of thoſe things that were given, 
that they were in a Dead Hand, may now 55 juſtly be (aid of thoſe that are taken 
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uſe of men) ſhall findeit was rather for the benefit of the 
Common- wealth, than for the diſlike of the Church, it was 
fe ordered. 

For if that courſe had beene holden on till, the greateſt 
rt of the livelihood of the Common-wealth, vvould in 
ort time have come unto the Church, and ſo Lay-men 

ſhould not have beene able to have borne the publick bur- 

thens of the common-wealth ; vvhich it concerns Secular 

Princes to be carefull of, and to foreſee, that by overmuch 

bounty towards the Church, they impoverith not their 

owne ſtate, and loſe the right of Eſcheats, Primer - ſeiſin, 

and other Priviledges of the Crowne in caſes of forfeiture, 

and ſpecially make bare their Lay- ſubjects, upon whom a 
great ſervice of the Common - wealth doth lye. And yet o- 
therwile the beneficialleſt ſtate of this Realme unto the 
Prince is the Clergic, as from whom the King hath a conti- 
nuall revenue in Tenths, and is deepeſt in Subſidie, and not 
the leaſt in all other extraordinarie charges, according to 
the proportion of their place. And therefore, as the King is 
to maintaine the one, ſo he is alſo to cheriſh the other, and 
not to ſuffer their ſtate in any ſort to be diminiſhed, for that 
all other ſtates are made for the ſervice of the Church, and 
the Church againe for the benefite of them, 

But this vvas none of thoſe Priviledges that I 'ſpake of, 
for theſe are more ancient than they, and granted out upon 
better devotion than the other: bur after this, the zeale of 
Religion being almoſt extinguiſhed inthe Chriſtian world, 
(partly by the great uproares & tumults that vvere in eve- 
ry Countrey,by the breaking in of one barbarous Nation or 
other upon them, vvho pulled downe Churches faſter than 
ever they vvere built, and made havoke both of Prieſt and 
people, that profeſſed the name of Chriſt, partly by the be- 
reſies that roſe every vvhere in the Church in thoſe dayes, 
vvhich diſtracted mens minds, and made them vvaver in 
the conſtancie of their Religion) it was revived againe up- 
on this occaſion. 


21 SECT. 2. 
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SECT, 3. 


Of the beginning of Cloyſtered e Monkes in the Weſt Church of Chris 
f ſtendome, 2 that the Author thereof Was one Benedict 4 Ro- 
man, about the yeare 606. | 


Ne Benedict, who otherwiſe had beene a man of action in the A. 


Common-wealth, (that Benedi# vvhich vvas, as it vvere, 4 
the Father of all thoſe that profeſſed a Regular life, vvithin the 
Weſt part of Chriſtendome ; for before his time the Monkes of 
the Welt Church, ſerved God freely abroad, vvithout being ſhut 
up in a Cloyſter ) hee, I ſay, finding himſelfe vvearied vvith the 
tumults and broyles vvhich happened under the government of 
Juſtinian, and ſome yeares after by the incurſion of thoſe barba- 
rous Nations (before named) into 7raly, retired himſelfe into a 
deſert and ſolitary place, intending there to give himſelfe wholly 
to the ſervice of God : where, when he had a while remained, he 
grew ſo famous by his Chriſtian exerciſes of faſting and prayer, 
and the god and wholſome exhortati ons that hee made to thoſe 
who reſorted unto him, that within a very little time after,there 
was great confluence of people unto him, not onely from di- 
vers parts of Italy, but even from ſundry other parts of the world; 
ſo that within a ſhort time they grew into Fraternitie underneath 
him, to vvhom he gave rules to live by, to the imitation of that, 
which Saint Baſil did in the Eaſt Chureh: to which his Diſciples 
ſubmitted themſelves with all alacritie, leading a life farre diffe- 
rent from the common ſort of men, denying unto themſelves all 
thoſe ordinarie delights that other men doe commonly take, out 
of meat, drinke, apparell, marriage, Temporall preferment, and 
ſuch other things which worldly and carnall men ſeeke for ver 
greedily, hu nbling themſelves onely to God, and the rule of their 
Maſter. Which thing bred ſuch an admiration of him, and of his 
Schollers, that not only many other Orders ſprang out fromthem 
within few yeares; as the Præmonſtratenſes, ¶ Iuniacenſes, Templa- 
rians, Hoſpitallers, Cyftertians, and the order of Saint yu of Je- 
ruſalem, but even Popes, Princes, and people were wholly carri- 
ed away with the wonderment of them, inſomuch as every of 
them did as it were ſtrive, who might ſhew themſelves moſt 

| Bb 2 kinde 
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kinde uato them; whereupon Princes built them houſes, every 
one in his Kingdome, as Clite Erhelbald = of Mercia, built 
the Monaſtcric of (rowland here in England, of black Monkes, 
under the rule of the ſaid BenedsF, in the yearc 716. Popes and 
Princes granted them priviledges, ſo farre as it concerned either 
of their particulars : the Clergie, Nobilitie and People, conferr'd 


gods and lands upon them, every one according to hisabilitic. 


SECT, 3. 


That the admiration which theſe Religious Men did breed of them- 
ſelves in the head of Princes and Popes, did procure appropriati- 
ent of P arſonages, and Immunities from Tythes. And that the o- 
verconceit which men had of prayer above preaching in the ('harch, 
was anadj avant cauſe thereunto. 


N this zealous bounty of every 2 towards theſe new ſorts 
of men, there are two undigeſted Privitedges granted them, 
both of them ſo hurtfull and injurious to the Churchof God, as 
never any was the like. The one was the Annexation or Appro- 
iation of preſentative Benefices to thefe Religious Houſes : 
other, the freeing of ſuch Lands or Hereditaments, as they 
held in ſundry Pariſhes from the payment of Tythes to the Par- 
ſons and Vicars thereof; to both of which the Scheol- mens divi- 
nitic gave great advantage, as ſhall be ſhewed hercafter. 

Either of theſe had their beginning of one rote, that is to ſay, 
of this falſe ground, that Preaching, which is the moſt true, and 
moſt naturall fode of the Soule, ina Congregation that is come 
to the profefsion of Religion already, andknowes but onely the 
Articles of the Chriftian Faith, the Lords Prayer, the Ten Com- 

Linwoed mandements, and other Principles and Rudiments of Chriſtian 
juno, ths Religion, is nothing ſo neceſlary for the ſalvation of a mans Soule, 
be. Ueki. 28 Prayer is: Belides, that Preaching oftentimes gives more cauſe 
4aconi,c9 of Schiſme, and diſpute in Religion, than it doth of profiting and 
cap. 1gne- edifying the Soule : and therefore it was not permitted by the 
rantia Sa- Provinciall Conſtitutions of this Realme, that Parſons or Vicars 
SH of Churches, ſhould expound or preach any other matter or do- 
Archipreſ- rine, than the Lords Prayer, the Ten Commandements, the two 
Hier. Precepts of the Goſpel, that is, the love of God, and the love of a 
mans 
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mans Neighbour, the ſixe workes of Mercic, the ſeven principall 
Vertues, the ſeven Sacraments, (for ſo many then the Romiſh 
Church held ) the ſeven deadly Sinnes, with their progenie ; and 
this to be done vulgarly and plainly, Abſque cujuſtibet ſubrilitatis 
textura ſamaſtica, (for ſo they call Aare & orderly Preaching;) 
whereas notwithſtanding Prayer is evermore profitable, every 
where neceſſarie, and never dangerous: Furthermore, Preachi 
onely profiteth thoſe that be preſent, and doe heare it, and atte 
upon it; but Prayer is availeable even to thoſe that bee farre di- 
ſtant, yea though they be in the remoteſt place of the world. By 
which, and other like arguments,they tranſlated away that main- 
tenance that was provided for the home Paſtors, (who by Gods 
owe inſtitution, were to watch over their Soules) to forreine 
and ſtrange Guides, who never communicated to their neceſsitie 
in any heavenly comfort, but onely tooke the milke of the flock, 
and fed themſelves withall. But by this pretence of theirs, ought 
not Preaching to have beene diſgraced ; for albeit Prayer be a ne- 
ceſſary peece of Gods ſervice, and ſo neceſſary, that the Soule of 
man is, as it were, dead without it, yet is it not equall to the dig- 
nitic of Preaching , which God hath ordained to bee the onely 
meanes to come to Salvation by: For Faith comes by hearing, and 
hearing by the word of God, and without Faith it is e 
to be ſaved: for Faith is a gift that puriſies the heart, and makes 
2 mans prayers acceptable to God; and therefore neither of them 
ought ſo to take place, as that the one ſhould ſhoulder out the o- 
ther, but they ought ſo to goe hand in hand together, as that one 
ſhould helpe, aſsiſt, and countenance the other. 


SECT. 4. 


Whether eAppropriations came firſt from Princes or Popes it ia 
queſtionable. 


Ut how theſe annexations of Beneſices firſt came into the 
Church, whether by the Princes authoritie, or the Popes li- 
cence, it is very diſputable, and there are reaſons on both ſides 
for to ſhew the ſame. 

For whereas there are reported by Ingulphns Abbot of Crow- 
land before mentioned to have wo cit Churches, beſide the 
Bd 3 Par- 
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| 1 >. ſundry Saxon Kings, it doth not 
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N of ſome other, annexed and appropriated to the ſaid 
y + er by ought that 

zwhether they were done by the — 4 — 

of the King alone, to the imitation of that, that was done by Afar. 
tellut, who made all Chriſtian Kings to ſinne in this point, or that 
it was done by any other Eccleſiaſtical authoritie, for that there is 
nothing extant for the allowance thereof, ſave the ſeverall Char. 
ters of thoſe ancient Kings onely : and thatT ſhould be rather in- 
duced to beleeve that it was done by thoſe Kings: uthoritie only, 
I amthereto perſuaded, for that 1 find Nilliam the Conqueror, im · 
mediatly upon the great victory that he got over this Kingdome, 
to have appropriated three Pariſh Churches to the Abbey of Ba- 
taile, which hee built in memorie of his Conqueſt. And whereas 


I can 


William his ſon bad depopulated & overthrown ſundry Churches 


in the new Forreſt, Henry his brother by his Letters Patents gave 
the Tythe thereof to the Cathedrall Church of Sarum, & annexed 
thereto twentie other Churches in one day, it the copie of that re- 
cord that I have ſeene as concerning theſe appropriations, be true, 
yea the matter was gone ſo far in thoſe daies, that even Noble per- 
ſons, and other meanerx men, would command Corrodies and Pen- 
ſions to their Chaplaines, and other ſervants, out of Churches, and 
could not be redreſſed, uutill ſuch time as there was made a Sta- 
tute to reforme it. 
On the contraxie ſide, that I ſhould take it to be a deviſe of the 
Pope, l am moved thereto, for that I find every of theſe orders of 
| Religyous men were ocnfirmed by one Pope or otherzand as they 
confirmed them, ſo it is like they made proviſion for them, and 
that moſt eſpecially this way, & that chiefly after the Laws of A- 
mortiſation were deviſed,& put in ure by Princes: & thereupon it 
is that we finde ſundrie forts of annexation made by Popes and 
Biſhops under them, every one in their Dioceſſe: as ſome were 
made ſo farre as concerned the Patronage onely, and then had the 
Monks therein preſentation only: ſome other were made pleno ju- 


Slaſſ in re, and then might the Monkes both inſtitute and deſtitute therein 
verb. 4fſe-. y ithout the Biſhop, and turne all the profit thereon to their owne 


uſe, reſerving onely a portion to him that ſhould ſerve the Cure 
there: ſome other Churches did they grant fimply to them, with- 
out any addition of full tight, or otherwiſe, & then if the Church 
Were 
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were of their one foundation, they might chuſe, the Incumbent 
being once dead, whether they would put any other therein, unles 
perhaps the ſame Church had people belonging unto it, for then 
mult they of neceſſity (till maintaine a Curate there; & of this ſort 
were their Granges, & Priories, & thoſe whichat this day we call f By occa- 
Donati ves: but if it were of another mans foundation, then was £92 of thac 


it otherwiſe. To this alſo I adde , that the Pope every where ; bay 


in his Decretals, arrogateth this right unto himſelfe, as a Prero- here ſaith, 


gative of the Apoſtolike See, to grant theſe priviledges to Reli- and that 


gious orders, to take and receive Benefices at Lay mens hands, by 2 hee 
the mediation of the f Dioceſan, whoſe office it was to be a meane ag (4,4 
| concer - 
ning the Patrons penſion from the Biſhop, Chap. 5. Sect. 1. of this 3. Part. It ſhall be here 
enquired, hat Right and Title the Dioceſan had to a new Church, or Monaſterie, and how it 
ſtond in compariſon of the Patron; and becauſe this Right ſeemeth originally to diſcover it 
ſelfe in the Founding, Erxecting and Endowment of a Church or Monaſterie, ( by all or ei- 
ther 9f which . the La ſaith a Patron may be made the Biſhops conſent alwaies pre ſuppoſed, 
as hereafter ſh1ll appeare) therefore in the firſt place it muſt be conſidered, how fatre forth 
the Biſk>p was conceti d in theſe, that it may the better be underſtood, how truly hee was 
qualified to the Right of Preſentation. Fot that, which concernes Foundation and Exection. 
All chat the Patron had free to himſelfe in the firſt place, was but his Thought, he might 
think: where he would de ſigne the Ground, or How he 4 Build the Church; and if he 
entertained his ovne Motion, hee might make it his purpoſe. Butthis was nothing without 
Execution; and to this the Dioceſan was to bee required, as the molt 2 and moſt 
efteRuall Agent; therefore it is ſaid in the 4. Canon of the Councell of Chalcedon, that 
no man ſhall. erect wovagnery i cπννπντο,juͥd j .’ 1Wwllu qu re Yν,-g Mori, 
a Monaſterie or a Church without the Biſhops conſent. And Lambertine ſaith, that this was 
fo neceſſarie, that if a Church were ſet up in the Patrons ground without his conſent, the 
Patron could not pull it downe vvithout the Biſhops conſentzyet if the Patron built a Church 
upon his one ground without the Biſhops conſent, the Biſhop might pull it dowae without 
the Patrons conſent, and yet in this caſe the Patron might not doe it without the Biſhops 
conſent, &c. But to ſee fur ther. For the Greeke Church, their Euchologue ſaich, dee 
Sur A π,ν)u r aveyeipecnn vas ie i,? d Apyupdls, & c. That the 
Materials being provided for the foundation of the Church chat ſhall be ere&ed, the Biſhop 
commeth thither in perſon, &c. and having put on his Formaliues, the EmzgaX nay and 
the Que toy, he ſaith certaine Prayers EU Ao MT Os 0 Oe6g, &c. Hap & e ,&c, This 
done O us Ape, pug The Ieushius wwKAG Ot os {tara Noyun T6 AmAuTIzuoy vd 
Ayis eig à b, & Nadg Det #v5yeipt gm, x) £7569 780metd 316 Brntmia 6 mggiguss 
&c. . the Biſhop fumeth the Ground worke with his incenſe circularwiſe; then the Singing 
men ſay the AmmavTixzer [a kinde of Collect] for the Saint to whole name the Church is 
dedicated, and ſome other Services as the Chanter ſhall appoint, That which followeth in 
the Euchologue concerning the Corner - ſtone, which the Bitop croſſeth, and layeth for the 
Foundation, harh — obſerved, by occaſion of the Emper ours Novell to this 


purpoſe. be- 
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Where we betweene the Religious houſe and the Incumbent, for in indiffe. 
ſpeake of rent rate, that neither of them ſhould preſſe too much the one u 
the B ha- on the other: and therefore in the beginning, the uſuall rate that 


mz they fet downe betweene the benefieed man, and the Religious 


ly retained Perſon was the one halfe of the Benefice; for that it was not 
the words 

of the Eucliologue, Em7egy@aor & Nuvgpiptey, forthat wee finde them confufedly and un- 
certainely tendred, the latter may import Humerale, the former ſeemceth literally to bee as 
much as Collare z but Gretſer was very angry with ſuns for Ferre it ſo, ( in his 
Notes upon a fragment of Cropalate) Quaſs de Canibus ſerms eſſet, as if ( 1775 Jeſuite) 
Maſter Toung had beene talking of Dogges. But ſee what the Jeſuice himſe lfe ſaith to the 
words EmTgegyniov & Nucpeoy in his Comment, upon Eodn, cap, t6, 

Toreturne io our Dio. {:n. The Right and Title to a Church, and that which belongeth 
therunto, is more peculiarly acknowledged by the gerwggrn©er, or letting up of the Croſſe, the 
performance whereof was in this manner: A 10 Iavresap xy ati rng SHH 
Ts Nad Y f ei. 1 295 THY RFat ger aure N % D i Ape 
Peoy en Fi, ve Y) * den x, Toy Nev TEAS en Traue 60 [larpiap- 
MK „Aces fe Yeo 9 ca p SUAIVGY &f @ pu "Y TE47p 1@p 4101 YeHUpeTING S* 
ms *&vi 1zhper. Emwegmuoy muTp 14 pgey db Harv GT e Ts Miu Ted, y Ty Ivoow g 
mores Tad, o Th Ep This, 8 1 141% SHANE, TUG, TV d UOTETS. X; d, 
mu7pidp yy Tae, By md eT%po Wight. Em Til, Baonaias ef cunicicumoy bamiiuy iuny 
TVS KT) Wives oye, x; oy STE na qx. Kea TA TFET © cue ON 6-0 verbs ME orodbun By ya. 
Elms 6 meg Ed © mts d rd of 20AuMAY GM To Sour may 5. muon F xa 
r aegdTpemeevrOr Tis evwpepss 
SUI u dxzoy £yorT©r i Ne 9. de gpu, i Net ane, ws oegTA oy Th 
wan Extandia, &c. Euchol. pu : i · Word being brought to the Patriarch concerning the 
Church that is to bee built, Letters are directed either to the Exarch,' or to ſome of the Bi- 
ſhops to requeſt that the Church may be founded, conſecrated, and entitled to the Patriarches 
ETavggmiyey: then commandement is given that a croſſe of wood be provided, upon which. 
the Patriarches Secretaries mult ſet down,upon the one fide The PatriarchsEmmegmigcoy con- 
ſecrated in the name of ſuch à Samt, in ſuch a Citie, preſerV'dby God in ſuch a Province, of 
proper will by ſuch or ſuch the moſt holy and Oecumentcall P atrrarch. On the other fide, Bu- 
ring the Rergne of ſuch and ſuck our moſt Religious Princes, in ſuch a Moneth, of ſuch a yeare. 
Then the Crucifixe muſt be fent to the 7 where the Church is to be erected, and there [the 
Biſhop]by whom it is conveighed ſaith the forenamed Service ,which is uſed at the founding 
of a Church ; and when hee maketh the Conſecration, the Croſſe muſt be ſet up behinds 
the holy Altar, there being prepared for it ſome lofty ſtructure, fitted with a cancavity ( to re- 
ceive it) either of Stone, Iron, or Braſle as it may be ſcene in the great Church. By the great 
Church, underſtand that of S. Sophia in Conſtantinople. Thus the Euchologue, for the 
Greeke Church. The like to this (for as much as concerneth the ſubſtance) is obſerved in the 
Latine, but the Ceremonies, there are more tedious and eliborate. The Reader that hath ſa 
much time and patience ſhall finde this true in their Pontiſicall. 

By the ſetting up of the ETwggmyuov, the right of the new Church was conveyed to the 
Patrtarch,or Bilhop as by an elpeciall title: ſo that now, for the moſt part, things were altoge- 


thought 
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thought-that the Pope would charge a Church above that rate. her ic... 
— 2 by the covetouſneſſe of Monkes and Friers themſelves, fel 1 
and the temiſneſſe of Biſhops who had the managing of this buſi- nothing at 
neſſe under the Apoſtolique See, the Incumbents part came to ſo 21 with. 
{mall a portion, that Vrban the fifth, by Orbobow his Legate here gu, 5 


. a | u- 
in England, in the yeare of Salvation 1263. was faine to make a ick. 
Legantine, whereby he forbad all Biſhops of this Land to appro- _ wee 
alwayes 

adde, The Biſhop,for though the Patriarch be . apo in the Euchologue, & it bealſs 
2 controverſie berweene them concerning this Title, as it is taught by Ba/ſamon upon the 3 . 
ol the Apoſtles Canons, yet that the Biſhop, if not onely, yet Go had this rig, it is evi- 
dent by the Emperours Novell. And concerning the conveyance of this Right by the ZTawgy- 
my, ſee what is ſer downe by the Patriarch of Conflantmople in the caſe of Jobe Biſhop of 
Lepanto; and for this ſee the /»/TGreco-Romanwm. Tom. 1. Lib. 3. Sent. Synod. 1 5. 232.233. 
c. Edit. Francofurt, Ann. 1596. See alſo that of Manuel, de jur. Patronat. p. 242. And that 
the Patriarch or Biſhop ſhould challenge this juriſdiction over the new Church it ſeemeth 
moſt reaſonable. For what did the Lay Patron do more than a man of Iſrael, who brought 
i Lambe to the doore of the Tabernacle, but the Pricſt made it an Offering and an 7 78 
ment? The Patron indeed perhaps mightchuſe the place, but till the Prelate came and ſans 
Qikied the ground, it might as well be Denne of Thee vet as a houſe of Prayer, The Patron 
might bring the ſtenes, but the Biſhop laid the foundationz or if the workeman put the materi- 
als together, & made up a houſe, the B. made that a Church; till then, nothing was but the 
breathles body of a Temple, the ſoule being yet to come from a diviner influence of the Diocc- 
ſan. Therfore it was, that the ptiviledge of a new Church followed nat the building but the 
conſecration of it, as the Condition is wotthily obſerved by the devour & learned K. Alured in 


hisL awes C. 5, which is Be cypicena ꝑnype of the priviledges of Churches. The King 
faith, that if a man purſued by his enemie flie to the Temple Þ hine reopan nh cum nan 
man ud ne deo, no man may take him away for the ſpace of a ſeven Night. ʒip he 


pop hunʒ ne libban mzze, &c. if he be able olive for hunger &c. Other and great 
immunitics the King there granteth to the Church: but the Law had this caution pe ye'oraþ 
z;hpylcne cy pican de Birceop zehalzove dir ppyþe;(This )freedome we give to 
every Jeep ) Clrch as ſh1ll be hallowed by the Bifhop. Fpype : 

Wee have ſeene upon whar juſt and valuable conſiderations the Dioceſan might challenge, 
a Right and Title to the New Church by foundation and erection. In the purſume hereof wee 
hope toſerdowne manifeſt incouragements io argue the uſe and exerciſe thereef, in the en- 
dowment aud filling of a Church or Monafteric, Therefore if wee looke backwards we ſhall 
finde it a Cuſtome well nigh from all Antiquiti: , that the goods and revenues of Churches 
have beene alwaycs acknoyvledged to belong of Right to the Biſhops diſpoſing. Some au- 
thoritie for this may be had out of thoſe Canons which ere called the Apoſtles; Canon 3 7. 


F 


TleyTwy Toy EXKANGIESTUOY . 6 Emioxom & £227 THY Beard N Heu aur 
s Oe £p0p@y7@,Ler the B. have in his power all the goods of the Church, and let him di- 
yolk of them as in the light of God. So the 40. Canon Tlezgmorg & c. Where alſo the rea- 
on is given ei zag T4 71Kia; TWy ISP ammey ugs aum MSEVTEOY , MON Ov Nor ut hop, OM 
Twy en.] ETEAAIIK, For if the pretious loules of men are committed to his care, how 
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194 A view of the Ci vile 
muchmore Priate any more Churches, to any Monaſterie, or other religious 
ought hee houſes, but in caſes 5s where the perſons, or places to Whom 
to bee in- they were appropriated were ſo poore, as that otherwilſet 

wn 19 were not able to ſuſtaine themſelves; or that the cauſe were ſo 
Church revenues. For the authotitie of theſe Canons, it may now be thought too late, and 
to lutle purpoſe to ſpeake: and yet I have alwaies marvelled who that ſhould be, that durſt be 
ſo bold, as to faſten ſo many forged precepts upon the Apoſtles; and much more, that who- 
ſoe ver he were, hee could be ſo fortunate in his fraud, as not to be diſcovered rather in the 
next Age, than in thoſe later times, Vhichſa the former at a diſtance, & may be thought to 
know but a little of that which was then done. True it is, that ſome of theſe Canons m 
ſeeme to argue, neither the Spirit, not Style of chat Age, in which they pretend to have beene 
brought forth: and yet of others we are bound to thinke more ſoberly. To ſay no more, we 
will onely ſer downe that of the Arabicke Paraphraſt, who at the end of his tranſlation 
of theſe Canons, in ſtead of that yhich the Greek ſaith [Twi 5 eu x8y0rw7 larry w 
u Mp nv, wo Exric undi, theſe things we have delivered unto you concerning the Canons, 
O ye Biſhops] ſaithchus, TYND NIN)NY)) NIDN DN HD [20978 WYD N 
chat is, O yee Familie of the faithfull attend: NIDTVIN RON INN WIN MT 2 


unto our words and precepts, for that they come from the holy Spirit of the living Lord our 
Care. Buthorvever it be reſolved againſt theſe Canons, yet that which we have ſaid is allo 
fer downe by the Synod at Antroch. Can. 2 4. & 25 where Note (faith Balſamon upon the 
25. Canon) #7: Ns nvancragnty Eu¹ ! mire Th off rxanonay M. dt, that th: 
Adminiſtration of thoſe things which appertaine to the Church, belongeth to Eccleſiaſtical 
men. Reade alſo to the ſame purpole the 7. & 8, Canons of the Councell held at Gangra, 
EI rig x9pmpoelzs Hoang tagnges , &c. And EI Th q ij xapCavor xgymopeias, & c. Where 
a Curſe is paſt upon all choſe that preſume to give or receive the Church fruits, otherwiſe 
than by the Biſh»ps diſpenſation, or theirs who by the Biſbop ſhall be appointed thereunto. 
And Steven Biſhop of Rome in the ſecond Centurie, ſaith,Larcys queque quamVvy religioſi [ont 
al tamen de Eccleſjaſtics Facultatibus diſponendi, (lo wee teade, rather than Reſpondends) 
legitur unqaaum t11buta 2 that it cannot appeare, thut ever any power was granted 
to Lay- men, though Religious Lay, to diſpoſe of Eccleſi iſticall goods. It is the Biſhops 
obſervation in his ſecond Epiſtle, and long after hin it was repeated in the Councell at La- 
ieran, under Iunocent the 3. Chap, 44. In the yeare 589. it was ſet downe in the Teletan 
Councell, Can. g. that Churches cum ſu#w Rebe ſhould ad Epiſcopor pertinere. And Cyril 
of Alexandrra in his Epiſtleto Domnw(tirhyhatthe Dioceſan for the time being, may * 
geld, that is ( ſaith Balſamon) art oy xI! dιοαον,ιννπινι /e, that he may conſidently and 
ſecurely be intruſted with the Church Revenues, And becauſe the Biſhop had this power over 
the goods which were conferred upon the Church, it feemeth to be a Reaſon why hee was 
ſomtimes preſene at the laſt Will and Teſtament of Benefactots in this kinde; for this ap- 
peareth by the Will which Beririche made, a Kentiſh Gentleman of Mepham, related by 
Eambert out of the Antiquities of that place And pa Tyn hyoa on ST pe'TTune in xo 
pæm mynr ve To poleney vede 7 And þ land æ d pealcanham ap ce by phe 
papa dæ ge into d. Andpee pop fleqic paple, hipe hlapopd and hip yld pan, 
pa heopa Cploe per 5 And 1 give (ſaith the Teſtator) the 10. hides at Strezron, to the 
Minſter at Walkenſtede,, And the Land at Falcham after Hy res dayes to S. Andremes 
wax AE(frics Soule, their Lord and his Elders, ſo their will was, & c And this is ſaid to be done, 
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juſt, that ĩt might be taken rather to be a worke of charitic, than on zeptonerſe 


| any inforcement againſt Law: and that beſide with this proviſo; Eadipe Szpe 
s that if the new proprictaries within ſixe moneths next after, hlæpoian and 


Odan fencebirceoper,&c.and lprier Ppeor der on Cpozdæne 5 i. Witnelle Ead- 
give the Lady, and Odo th! Arch dice al þ ine the liel of — 4 

Fro n this Right which the Dioceſan had inthe diſpenſation of Becleſiaſticall goods, it proceedeth 
that he was allo eſpecially concerned in the Endowment of a Church or Monaſterie. For a Monaſte- 
rie, the 17. Can. of the . Synod ſaith thus, O CNE x)iom wovacyey ei wii rH meg; emtgmo wor 


$344 u Rs 74 Emoxoae. wm. Grac. Rom. in Epit. S. Can. Tpny. g. i wovexs Wc But (ce 


| forthe Canon as B4/ſamon and Zonaras have it, and what they (ay: Be it a Monaſterie, or otherwiſe 


a Church or Oratorie, Balſamos ſaith gyay1gSioem 5 Mio pinoy aggonyayiy , i 
N Emoxote,rfpxuy, The Founder ſhall be forced to bring a competencie according as the Dioce- 
ſan ſhillapprove. And how much the Biſhop was conſidered in this — by the 32. Ca- 
non of the 4. Councell at Toledo, held under Honorius in the yeare 63 3. No verint tamen conditores 
Baſilicarum in i elas quas riſdem Eccleſis conferunt, nullam ſe poteſſatem habere, ſed juxta Canomum 

ituta ſicut Eccleſiam ita eg dotem ejas ad ordinationem Epiſcops pertinere. Where it is ſaid, that 
the Founder muſt know that he ſhall have nothing to doe, neither with the Church, nor that which 
he beſtoweth upon it, but both ſhall belong tothe Biſhops diſpenſation. And this is alſo cited by Gra- 
tian in the Decree 10. 9. 1. c. Noverint. 

In the Bracaran Councell, held in the yeare 67 2. Can. 5. it is ſet dowae, that the Biſhop may re « 

fuſe to conſecrateany Church till he be made ſure of a convenable Dotation. Me mimerit (ſaith the Ca- 
non to the Biſhop) «# non prius dedicet Eccleſiam niſi antea dotem Baſilice ꝙ obſeguium ipſius per dona- 
tienem Chart ula confirmatum accipiat, nam non levi eft iſta temeritas c. And before this as much 
was laid in the 3. Toletum Councell of the yeare 589. Can. 19. which allo was reported in 888. in 
a Councell holden at ent x, C. 4. Multi contra Canonum conſtituta, ſic Eccleſias quas adificaverwnt 
poſtulant conſecrarty ut dotem quam eidem Eccleſia contulerunt cenſeant ad Epiſcepi ordinationem non 
pertinere . Quod factum &ꝙ in prateritum diſplicet, & in futurum prohibetur: ſed ꝙ omnia ſecundum 
conſtitutionem antiquam ad Epiſcops ordinationem gg poteſtatem pertineant. And in the Councell at 
Calulon of the yeare 658.Can.1 4.whereasthe complaint was, Q»0dOratoria per villas jam longo tem- 
pore conſtructa, & facultates ibidem ccllat as ipſi quorum villa ſunt Epiſcopis contradicant : The ſatis- 
faction was, Hoc con venit emendari ita ut duntaxat inputeſt ate ſunt aufen, Alſo the Canon Nullus 
Abbas c. of the Councell at Veſtminſter related before in the matter of Pariſhes is much to this 
purpoſe, There we cite it out of a MS, Babloth. Bd. which is a continuation of Marianus Scorms. Wee 
finde it alſo in the Continuation to Florent. M igern. by occaſion whereof, looking better into our Ma- 
nuſcript Marian , wee finde, that it agreeth, for the moſt part. with this Florence of Morceſter. But 
further to argue this diſpenſative Power in the Dioceſan, he that is willing to obſerve , may finde ſe- 
verall paſſages both of late and elder times, among the Records of Sarum, a light whereof I had 
b = reat fa our of my worthy Friend, M. Edward Thorneburgh,one of the Canons Refident of 
that Church, 

We have ſeene how farre the Dioceſan was concern'd in the Erection & Endowment of a Church 
or Monaſterie, it remaineth, that wee no conſider him, in that which appertaineth tothe Filling. 
For a Monaſteric,certaine it is that none could be admitted, but by the Biſhops authoritie. This was 
determined in ſeverall Synods, we note one ly the forenamed Councell held at Nice, becauſe there al- 
ſo the reaſon of this is {et dowae, let the Reader ſee the 14. Canon in the Latin Tranflation, ſer 
forth by Turrian; for thoſe that are not ſoſatisſied, we ſhall ſhortly provide the Arabick Text, if we 
be not otherwiſe prevented by thoſe that are better able, ot forced to forbeare for want of Characters, 
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As che Biſhop was ſhould not ſet out a competent portion for the Miniſter, of the 


0 be bers after, fruits ofthe Benefice, themſelves ſhould aſſigne out a ſufficiente 
y thoſe that 


would come into a Religious Houſe,lo alſo by thoſe that would goe out, So it ſeemeth by the Law 
of A/f3ed: Gig hya Nunnan op mynyvge ũ d alæde bu dan cyninʒe leape oppe 
Biyceopey 7 zerylle hund pen xi eil z If any leade a Nunne out of a Monaſterie with. 
out the Kings leave or the Biſhops, hee an pay 120. Shillings. 


In the _ of Appropriations which were made over to the Religious Houſes, the Law ſaith that | 


the Biſhop had this power: That be could binde the Propricraries to ſet out for the Vicar Incumbent, 
ſuch a Convenable Portion of the Incomes, as the Biſhop in his judgement ſhauld be pleaſed to 
allot. See Alexand. 3.to the Biſhop of Murceſter. De Preb, ( dig. C. De Mom ach. ˖ 
And there be, th it are well enough perſwaded that the B. even no alſo ought in this Right to be 
acknovvledged, and the ground is, for char it may be likely to ſtand wichour inJuric to the Statute of 
Diſſolution For it ſeemeth by the 27. of H. 8. c. 28. that theſe Lands are to be holden in as large and 
ample manner, as the Proprietaries did then hold them, or ought to have done. And an other Clauſe 
of the ſame Statute, Saveth to every Perſon and Per ſons, and bodies politique, & c. other 
than Abbots, &c. all ſuch right, title intereſt, 8c. as they oꝛ any of them hath,ought,oz might 
have had, &c. But the conſideration of this, I reſtore to him trom hom I had it. The late learned 
Civilian inthe Poore Yicars Plea here the Reader who deſireth more of it, may be further ſatisfied. 
" Now it is to bee obſerved, how farre forth the Patron was to depend _ the Biſh5p, for the fil- 
ling of any other Church or Ocatorie. Moſt proper to this aeg; is the ours Novell, which 
was decreed litle leſſe then eleven hundred yeares paſt, about the litter end of the 5- Centuries Et Tis 
txTIety Tixop N,. Y Gi e cu KAMELKSS megCaNecu ij auινͥ 1 qt νjxñöfast 
er rug maya; uh Tos 2Anunons yopnynoen x) dus GY0(44T 601, T'65 bol Nav N ce. Oat , 
75 rag mp" W5TOY Ein, ws οeug vινον t SHO NAYOVES eie ,Muuũ v d 
Tomy Dr D e moroT© us av voui ant vghniovas w2gbdhatdur peormt emu. Toy Neapepry, 
Atmung. in. that is, If any man ſhall erect an Oratorie, and his defire be to preſent a Clerke thereun- 
to, by himſelfe or his heires : if they furniſh the Clerke with a Competencie, and nominate (to the 
Biſhop) ſuch as are worthy, they may be ordain'd : But if thoſe who are intimated by them, be reje- 
ed by the Canons, as unworthy of the Miniſtric, then let it be the care of the molt Reverent Dioces 
ſan of the place, to preſent ſuch as in his diſcretion he ſhall conceive better of. That we may the more 
certainly know, what the Empetours minde is, it muſt be conſidered out of Panormitan, what is the 
meaning and originall of the Patrons Right, which by the Canon is called Ius Patronatas and by 
the Common Law Fdvouſon. The Abbot out of the Law faith, that this is Ius honoreficum, one- 
roſum ¶ utile alicus competens in Eccleſs.r, pro eo quod Dioceſan conſenſn Eccleſiam ſundavm ,conftru- 
xt, veldotavit, ipſe, vel iA que cauſam habuit. Abb. in Rubric, He therefore that founded a Church, 
(t hat is, fwndum dedir, gave a piece of ground) De lar. Pat. C. Nobis. He allo that built a Church 
upon it 16.2. 7. c. Monaſterium. Or laſtly, he that endowed the Church built. C. Pu Mextes ibid. as 
thenceforth qualified with this Right of Patronage. But all this while it is eſpecially to be noted, that 
all this was done Conſenſu Diæceſani, which ſcemeili to have beene fo xequilite by that of Cie ment. 
C. Nebie De Iur. putron. Si quis Eccleſiam cum Habe Oræceſani conſtruxit,ex es Ius patrenatus ac- 
2 1 that if Ex eo ſhould-be refert d to aſſenſu, nothing makes a Patron but the Will of the Dioce- 
an. And it is io bee underſtood, that when a man diſpendeth of his temporall eſtate towards the 
Founding Execting, or Endowing of a Church, vvhatſoever ſh1li be ſo conferted, after conſecration, is 
actuall 8 up, and made over to God himſelfe: therefore it muſt needs be, that from 
bene theſe things cannot properly belong! either ts the Biſhop or the Patron : for the Em- 


perour ſaith, Qwed Dryms juris eſt, id nullius off en bony. Inſtit. de Rerum Diviſione. S. Nulluws. 


there» 


V 


Frs 


5 23 88 


ee eee eee 


and Eccleſiaſticall Las. : 197 


therequt,accordingto the gitantitie thereof: Which conſtieution, _. 
becauſeirrooke.northe effec chat was hopedabere were two Sta- Only the diſpen- 


being once appropriated to God, could be only his; bit to the diſpenſ atim of them, according te 
which it was neceflatie, that the Biſhop 80 0 poſd of the preſenration, amd fil the places wah 


ſuch Inbunibents, as might enjoy them in Might, and e zecute their function anſwerabiy 
to the Founders good purpoſe. Thu Act of the Biſhops being (as by therm it was accounted) more a 
matter of Care than Power, was uſually underſtood by the moderate expreſions of Nomenare, Pra- 
ſentare, or Ccommendare, ſtill ſaving the Right to and to themſelves wy ſuch a conſcientioug. 


diſpoſition thereof, as might redound to his gate glotie :. This power the Biſhops transferred 
to the Ly Patron, yet ſo as it ſhould be neceſſarie for the Pau v have recourſe tothe N 
that hee might qualific his Clerke for the ReRorie by ordination, and that it ſhould: be[lawfull for 
the Biſhop to deveſt the Patron of this Right according as bee ſhould be moved by ſuch cance as. 
3 at 0p conſiderable i - 2 — by the Law Here the Patrons: = 
is ſaid to bc ſuch a power i» g e cc gue ſuftinasr. De jor. Patron: C. SM . 
reaſon that moved the Dioceſan ta let — Patron ſhare-with him im chis prerogativo, v αfot the 
Patrons encouragement, for ſo it muſt be conceived of — thar it was an honorable pd vi- 
ledgez & therfore che Abbor in his defimition did well to call it jav banerificum. This reaſon, in tefpet 
of the Patron, tooke place, becauſe of the great need which then was of thoſe, which were able, and 
would be willing to erect or endow a Church, for as much as all places at their beginnings were ever 
unfurniſht, for we ſhall finde in (ome that they had no Churches at all, but inſtead of a Church they 
were content to (ay prayers under a Croſſe in the open held: & chia is repotted of our own Anceſtors 
in the Peregrination of Mlibald. Sie mos eſi Saxonice gentu quod in nenunlliys nb benrrgmg; ho» 
7% pradiu, vom Eccleſiam,ſed ſanta Cratii ſipnum Domino dic aum tum magno bonore almum ul. 
to erectum ad commoedam diurna or ationg ſedulit aue m ſolent haberd! adaperic, I gt illi. 
Extat ad Cauſſum. Tom. 4. Antiq. Led. part. a pag. 46. Edu. Age. 160. In' other places there 
might N ps be Chucches, but ſomerimesthey were no beiter than thoſe —— of by Aſſer 
B. of Shrreburne in the life of K. alured, Churches, of ſo poote and-meane a ſtructure, that rehenthe 
Candles were ſet before the Reliques they were oftentimes ble vie out by the wind which got in, not 
14 Eccleſiarum , but = >a frequentes parittuns riwuldy as the Ruthor there nathſaid ans 


only per 

fomuch that the ingenious Prinee wasput to the practiſe of his dexteritie, and by occaſton of this. 
Lanternam ex ligny oo bovinu cornebuspulcherme conftrue:e erat by an apt compoſe of thin 
karnes in weod, kee tauglu us the moth q | 


erie of -making a Lantherne. 
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1 5 cxigencies tutes made; the one by Richard the ſecond, the other by his ſuc- 
were the cauſts/ . x | | WW | [ 

rv entered ceſſor Henry the fourth; both for the convenable indowment of 
'Biſhops to give all encouragement to the Patron, and admit him into the honorable imploymaner of 
Filling the Churches, but ſo as upon occaſion given, he might reſume this right to himſelte,which up. 


on the the abuſe thereof aner 4 = * 
Thatthe Laitie could nefer yer abide the Clergied is noted in the La for ani old ſaying. De imme. 
n. Feri. C. Clerici. li G. and B;. d the Empetout in che 8. Synod could ſay ofthe Lay people of his 
time: deo multut malitia in inſaniam arccendir, cc. ur quod mmm copttantes lepem ponere 
velunt vewls;t that maligni tie had ſo ſet on fire tlie madneſſe of 2 themſelves to be 
the feete, they would needs teach their eies to ſec · But we are mote happy; and need not make this our 
oyne complaint, being no-ortherwiſetroubledychan with a very learned and moſt * Laitie. 
But hot the Lay Patrons heretofore behaved themſelves in the matter in hand we ſhall ſee. (Though 
I mention only he Lay, yet I excuſe not the Clergic Patrons otherwiſe than thus, that they were but 
tew,: and not ſo likely to wrong the Church in regard of their proper intereſt.) 
The Pattons abuſed their libertie many waies: if we conſult with the ſeverall Councels which haye 
provided againſt this we ſhall find them ſometimes preſenting illiterate and unyyorthy men, Prieſts of 
chelowelt of the people men that can thinke ſo meanly of the Miniſterie;as ro make ſujt to come into 
— — brea da, S. 2. This is noted in the Councellat Colen, An. 1536; where 
they are ſaid to 2 their one ſonnes and Kindred rar a ullum delect um aur diſcrimen ſcientia mo- 
ram AC att. ere alſo it is complamed that there were lome, qu. ad mot 15 nomen taunts relmguunt: 
that promoted the Incumbent only to a bare name, reſerving the revenue to themſelves, auſu quodam 
ſacrilego,as they are there cenſuted hyahe Councell: and ſome were ſo exotbitent in this kinde that 
they would prefentthuir yong hoyc and thildrengasif bythe (ame l of Nature, they could beget 
| eee 11 407 201 y | | ; 

his ia liile better then that of Aicha, the man of mount Exhraimʒ ui ipſe & fecit ſacrißculñ: though 
this might be well endured that the Sonne ſhould make the Prieſt, when the Mother & the Found 
had made the Gods. But this was: dope too, when there was no King in Iſrael andevery man did 
that boch was right in his o we: ever. Bn Amy MID 71 7Þ7. otherwiſe ſo abomi- 
nable an act could never have paſs d as the ſon of Gerſomwharhoblerved upon the place. 

The Counce l of Sali abe, undet Mur us the q. tellethus of certaine Patrons that uſed to com- 
pound with the Incumbent fot: a Moyetie of the profits, and this in the Ceran Councell under Con- 
rade is ſtyled valium cancroſmm et ſimamsacum. And (ee to this purpoſe the Councel of VMormes in 886. 
& Yt Prezhyters. Others not contented with a part of the obventions made the bargain to have halfe: 
for in the ſecond Bracatan Councell. C. 6 we finde ſome that built their Churches, ven pro de voreoxe 
dei, ſed pro quaſtau cpiditatę: not for de votion, bnt filthy luereʒ that hey might ſhare alike with the 
Incumbent in the offeringi of the C hurc g. | | 

Sometimes ie fell out chat che ame Church had ſeverall Patrons, and theſe in the vacancie, for the 
molt part, diſagteed about the Preſentee, and this was a great inconvenience, for in the interim during 
their diſcotd - the Biſbop-was to tale away the Reliques and ſcale up the Church. Some Patrons 
for their Preſentations e xpected to be gratiſied with gifts and largeſſes and the likes: and againſt this 
it as provided in the Nanueten Councell. C. 36. And the Ceuncell at Arles under Charles tlie great 

refly forbiddeth che Lay Patron, uf exigeren Prackys.; propter cemmendationem Eccleſa. See 

o the Capi Audit. & 63. & 30 of the Councell of Aſen ⁊. Aud it was the complaint of the PA- 
teutine Councell, that the Patrons Sons and nephewes: were wont to exact great dinners of the Re- 
Gors. at if they-would feed upon the Incumbent, and cate out their preſentation. And of theſe things 
(ſay the Fathers of that Synod) Relatiome certa didecummns: we are ng 1 infarmed.Conſc.Pa4,1322 
Conſtit. 14. We find ally char the Patron, ſomtimes fer his own profit in the vacancy, Would reſerve be 
| 


| 
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the Vicar, there to doe divine ſervice, and informe the people, ring his pleaſure. 
and to keepe hoſpitalitie among them % FL. oa —— 
Albeit moſt of theſe Appropriations were principally in N 2 
Monkes and Fryers, and ſuch other Religious perſons, yet were Patrgas ſhould 
not Biſhops Sces,anFWathedrall Churches altogether free from ped: after a cer- 
them, as I have before ſhewed in the Cathedrall Church of Sa⁰ẽ — ä 
barie, to whom Henry the firſt SPPropriveg gerte twen dnnn. a =, ang 
Churches in one day: and the See of Pinchefter, which hath had de Canons allow- 
two benefices aunciently annexed to the Biſhops table, the Parſo- ed the Clergy Pa- 
nage of Caſt me ane, and the Parſonage of Hambleden. Neither do I nen 6. Monerhs 
doubr, bur the like was done in other Biſhops Sees and other Ca- Ferber,. the Hay 
thedrall Churches, it I had as good inſtruction to report of them, * 8 1d 
as] have had information to ſpeake of thefſe. not be received by 
And ſo farre as concering the firſt effect of priviledges, where- the Common 
by ſundry fat Benefices have beene injuriouſly drawne from their _ % 
owne Churches, and unnaturally appropriated to Monkeries and dent to tell the 


Fricrics, & other ſecular, & religious places; which asT have ſaid, *Doaour chat hee 


hath bin partly the act of Lay men, & partly of Ecclefiaſticall men. no reaſon 


| whpa Clerke 
ſhould haue moze reſpect than a Lap-man, but rather the contrarte.C. 1. whercas it is one of the 
greateſt puniſhments that a Church man can have. to be degraded from his Miniſterie, .& turned into 
2 lay: man. But io go on, Some ihere wefe among the Patrons that had ſalitle conſcience. as to preſent 
their Clerke for his mony this is ſhaxpely repre hended in the C ouncell at To c. 15. An. 8 13. where 
allo it is ſaid to be vtium late diff ſum. a cortuption ſpread farre and wide. Some others there were 
ſo wretchlcfle as to rob the Church, after the Re ctors deceaſe, of hei dovvrie: vebas molulibus, ꝙ in- 
ter dum im mobilibus: as it is noted of them in the Councell at Saiæbergh, where it is called deteſtabs- 
lu corruptela.C. Nonnullt c. And C. ad eu pan, Itfeemerhallo by the Councell at Aeaulx. lat the 
Pieſts were ſometimes employed byche ir Patrons, ſecular: negotiatione, og villicatione turpi, in ſecu- 
{ar negotiations, and the mèanet offices cf husbahdrie. The Pfleſts indedd are called Paſtours by the 
great Shepheard of Iſrael. but this muſt nor be miſtake, for When it is ſaid that the Miniſter muſt at- 
tend his floc ke, the meaning is not that he ſhould keepe ſheepe. T heſe and many more were the Pa- 
tons enormities into which hee that liſteth further to eriquare ſhall be ſooner weary of finding than 
of ſceking them, We have reſerved for the laſt place hat which of all othet is moſt horrible. Twas 
enough to debaſe the Iacumbent, and deſpoyle the Church, but horrenduan off dere, ſaich the 3. Late- 
ran Cpuncel C.45.2u0d 1 necem Prelatorum prorumpere non formidant-: tis a horrour to report it, 
that nothing would content the Patrons but the life and blood of the Prelates, &c. 
Upon tlie riſing of theſe inſufferable exorbitances, the Biſhops called for their right againe, but the re- 
dre ſle was not made all at once, nor ſo ſoone in one place as another, to which yariene diligent heed 
mult be given in reading the. C ounce lls to this purpoſe, The moſt not able cc formaęion was attempted 
inthe 3. Lareran Councell, whete the authoritie, and conſent ofthe Biſhop is ſtrongly reinforccd. Nos 
enm cum Luics non poſſunt niſi jus quod habent in alis, tramferre, hujuſmodli —— carere 
decernim us, 69 penitus arriras eſſè, c. So Lucia in the Canon of the Printed Coppie: but in MS. Bill. 
Zed. they are the words of Ale xand. ihe 3, to the Abbots, Priors, Sc. and the whole Clergie of Yorke 
Dioceſſe. This decree was accepted and rati fied here at home, as Fin by the Synod holden in the 
year 1200. where every man is expteſly forbidden ex tenore Concili Lateranerſi, Berimas vel alia Ec- 
cleſſaſtiea benepcia ſme E pi ſcepali authorit ate de manu Baici acciperei according to the tenor of the I «- 
teray Councel, to receive any Tythes or Eccleſiaſticall livings from a Lay- mans hand, otherwviſe than. 
by Epiſcopall authoritie. 
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A view of the ( ivile 
[24] 0111-1 SROT; $: | 
Exemptions fro Tthes brought in by Pope Paſchal, favour toward: all ſorty 
of religions men, and how they have beene reftrained by Pope Adrian. 

h Ow followeth the ſecond effect hereof :angd Wat is, the exemption 

c. B+ pay 1 Let theſe Religious wens poſſeſſions from payment of Tythes, 
mee gleſ. which is apriviledge of the Pope alone: for Monkes . paid 
in verb. la. Tythes of their land, before theſe priviledges, as other Lay- men did. But 
— A ia por 7 ſecond,caſting a more favourable aſpect towards Monkes, 
and other Religious men, than any of his Predeceſſours before time had 

. - done, did order together withthe Councell of Ments, That neither 
Monkes, nor other. Religious perſons, or any other that lived in com. 

Eed.in d. mongſhould pay Tythes of their own labours: Which immunitie in * 
8s gliſ. ceſſe of time, Pope Adrian tecallod, ſo farre as it concerned the reſt of 
the Religious perſons,and limited ttonely to the (Cyſtertiavs, Hoſptal- 
ers, Templers, and thoſe which were of the order of S. Johns in Fers- 
ub, leaving onely to the reſt freedome from pay ing Tythes of lands 
newly broken up and laboured with their owiie hands, and of their gar- 
den, and of their cattell. In which ſtate the matter ſtood untill Jonocen 
the thirds dayes, who although hee were in-no other point of better | 

mould than the reſt of the Popes were; yet was he in this more pitrifull | 

towards poore Incumbents of Pariſh Churches, than any of his prede» 

ceſſours had bin; who ſeeing hereby the inconveniences of beggery and 

ignorance that grew upon ſundry of the Parochian Prieſts, by meanes of 

theſe Priviledges, orderedinthe ſecond Lateren Councell, holden in the 

c. per Yeare of grate 1 120. that for ſuch lands as any of the ſald foure Privj. 
Abbater, ledged orders, ſhouldacquire, and get after the ſaid generall Councell, 
4: decimiive they ſhould pay Tythes, or compound for them as other men did, ye: 
though they labouredthem with their one hands, or manured them at 

,, their owne charges. Which conſideration alſo moved Henry 4. King of 

1 this Realme, to provide by Statute, firſt, that ſuch of the order of Cyſfær- 
7 tiens,as had purchaſed Buls to be diſcharged of Tythes ſhould be redu- 
4».7.4,4. ced into that ſtate, as they were before: Then, that no perſon Religious 
e4.6. or Secular, by colour of any Bulls, containing any priviledges, to be diſ- 
charged of Diſines pertaining to any Pariſh Church, nor put in executi- 

on, ſhould put the fame in execution or ſhould purchaſe the like in time 

31 Hen. g. to come. Wherby it is very probable, that few of thoſe lands which are 
6. 13. now challenged to be free of Tythes by the Statute of the 31. of Hen. 8. 
are free of Tythes in deed:for that they are no otherwiſe freed by that 

Statute, than that they were firſt freed in the Religious mens hands; ſo 

that if they were never freed in their hands, they remaine {till charged 
with Tythes. Zut betweene this interruption of not paying of id peers 
8 1 wrougnt 
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wrought by Ianocent, in the ſecond Lateran Counccih, and 
the diſſolution of Monaſteries, effected by Henry the viij are 
three hundred and thirty y eares, and bet weene the foreſaid 
Statute, made in the ſeventh yeare of Henry the fourth, and 
the ſubverſion of the Monaſter ies, brought to paſſe by Hes- 
y the eigth, as hath beene before remembred, are one hun- 
dred and thirty ycares. In which long diſtance of time the 
one from the other, it is not tobee doubted, but many of 
thoſe Religious Houſes were built and indowed, which by 
no poſsible meanes could bee partakers of thoſe priviled- 
ges which were aboliſhed before the time of their erection: 
neither was there any reviving or rene wing of theſe pri- 
viledges by any Pope of R ome, or Prince in this Realme, af. 
ter they were thus firſt repealed by the Pope and Prince a- 
foreſaid, for ought that I have read, or heard to the con- 
trarie. 

So that if this matter were well underſtood, and the ages 
and orders of thoſe Religious perſons, from whom the 
clayme is made, were rightly conceived, it would give 
great light unto the judges, to diſcerne whar lands were ex- 
empted from the payment of Tythes, and what not: for 
now many are pretended to bee exempted from Tythes, 
which never were of any of thoſe foure Orders, and if they 
were, yet were they not before the time of the interrupti- 
on, but ſine. | 991: teds? hi 


8 E C I. 6. 


That reall compoſuttons for Tythes, are the deviſe of Ecclefiaſts- 
call Lawyers,and are to be tried by the Eccleſia wal Courts. 


Add ſo farre as concerning the ſecondefft& of theſe Pri- 
*viledges.Now it followeth that I ſpeake a word or two 
of Compoſitions, which are agreements betweene perſons 
litigant, whereby either partie may know their owne right, 
and not ſtrive againe about doubtfull matters. As good 
Lawes have growne out of ill manners, ſo Compoſitions 
have riſen out of quarrels, cauſed oy priviledges, and other 
| D like 
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bke oxemption for matter of Tythe: whereof; although 
there bee no ſpecĩiall Treatiſe in the Law, as there is of the 
reſt, yet they are ſo often mentioned by the Decretals them- 
ſetves, as that it is not to bee doubted, but that they are part 
of the Ecclefjaſtical- Law; as woll as the reſt are, and that 
they are the deviſe of the Ecclefiaſticall- Lawyers, and not 
the conxeit of the Common Lawyers; the forme and ſtile of 
them doth well ſnew, which ſavouteth wholly the manner 
and phraſe of writing of che Eooloſiaſticall men, and hath no 
touch ofthe Common Lat afl. And if the deviſe bee the 
Ecolefiaſt icall: mens, as alÞBiſhops Regiſters every where 
doe ſhew, which are full of theſe compoſitions, why ſhould 
not alſo tho triall be theirs, that every cauſe might have his 
ending, where it hat h his beginning ? Serum enim oft legem 
inter an, quornn eſt con ,t 50% e et e 


21 


wt 8 E C . 7. | 24 
That the carjoſitie of Schegl-men,, in, their diftinflions upon 
ped formas,d, Appropriations and Exemprir 


Toth . | 
on, from Tythes. The Opinion examined, as concerning be 
Qnetiti⸗ FT 'pthes, whether it be CMorall, Ceremonial, or 


A thoſe gree vances of the Church, which 1 


ſaid the School - mens curioſitie in their diſtinctions, 


either invented, or gave ſtrength unto them after they were 
invented; but invent them all, i thinke, they did not, for that 
theſe Acts of Appropriations of bene fices were ſome what 
more ancient than the Scheol . men themſelves are: but the 


5 


reſt oft e Privi edges, they either came into the world with 
them, ot eniued anon after them, ſo that I may will ſay, they 
much ſtrengthened this iniquitie. For when that every man 
underſtood by their Doctrine the quotitie of Ty thes, or the 
tenth part thereof was not preciſely by Gods Law ( fince 
the ie the Goſpel ſprang out as the day light unto the 
Chriſtians, who before fate in darkeneffe, and in the ſha. 
dow of death] but that it was by the inſtitution of the 
ty IE Church 
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Church only: then begau:theyrfreely-ro ſpoyle the Church 
of her due Tythes, and'to'giveway that ro one Chureh; 
that was due to an other. And the reaſon that perſwadeth 
the Schtol· men to this, was, that after much adoe, dividing 
the whole Law of Moſes into three parts, the Morult, the 
Judicial, and the Ceremoniall; they did conclude,” that 
there were three parts likewiſe iti the Tythe, the one Mo- 
rall, which was a neceſfarie maintenance for the Miniſter, 
and therefore was naturall and perpetuall: the other ju- 
diciall, which was the number ot ten, fit, as they taugtit, 
tor that people onely;' and therefore was poſitive and re- 
motive: the laſt Ceremonlall, and that was the myſterie 
contained in this Quotitie, or number of Ten, which being 
but a ſhadow onely, was aboliſhed with the Law it ſelfe : 
whereby they did inferre the preciſe number of Ten being 
taken away; by reaſon of the Ceremonte it ſelfe,acoempe- 
tencie now onely doth remaine for the Miniſter out of the 
Tythes : which opinion hath beene well confuted of late, 
by a very learned man, as his Treatiſe thereof doth well 
ſnewy but I feare with leſſe ſucceſſe, than the truth of the 
cauſe doth deſerve, for this is a point that toucheth many 
mens private benefite, and therefore ſhall have no more fa- 
vour than it needs muſt. ; 

But the deviſe whereon the School-men did build this 
Ceremonie is this, that as all Digits under ten are unper- 
fe, and doe tend to ten as to theit perfectneſſeʒſo all men, 
fave Chriſt alone, are unperfect, and have need of Chriſts 
righteouſneſſe to make them perfect: Which Abraham 
well knowing, paid Tythes to Meleluſedecb, who was the 
figure of Chriſt, as therein acknowledging, that himſelfe 
and all mankinde, who were repreſented by the ether nine 
Digits were unperfe& by reaſon of Originall Sin dwelling 
in them, and therefore had need to bee perfected by Chriſt, 
who was figured by the tenth number. 

All which that we may grant to be true betweene Chriſt 
and all mankinde, as it is true indeed, and that ten is the per- 


fection of the other numbers under ten, for that all the = 


Dd 2 


Thom. in quod- 
labet part. 3 art. 


6.9.6, 


Idem part. 22, 
7. 87. art. 1. 


Junius in 2. c. 3 
Scneſeo.. 


niall deſignation of the day, that is, that it doth figure unto 
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of the Digits, when they come to ten, returne back againe to 
ten, and are multiplied by the coupling ot themſelves with 

ten; yet, where is this proportion bet weene Chriſt and ten 

in the Scripture, that ſhould make this Ceremonie ? which 

if it cannot be found any where, nor any conſent of the pri- 

mitiveChurch ſhewed for it. as I thinke it cannot be, then 

may it with as good authoritie be rejected as it is received. 

For albeit Thomas eAauinas himſelfe was tearmed a Sera- 

phicall Doctor, that is, ſuch a one as had a ſenſe in the un- 

der ſtanding of the holy Scripture above all others of his 
age, and that he did much profit the ſtuddie of Divinity, with 

his wittie diſtinctions: yet is not his authorit ie ſuch, that it 
mult prevaile in caſes of Divinitie, without the authoritie 
of the Scriptare, and the conſent of the ancient Fathers of 
the primitive Church, interpreting this peece of Scripture 
in that ſenſe as he doth, which would make a ſweet harmo- 
ny if it mightbe had. 

And therefore as to my pore ſenſe, better ſaid a learned 
man of our time to this point, writing upon the Sabbath day 
in the ſecond of Genefis, which may be alſo proportionably 
underſtood of the tenth, for that they. were both before the 
Law in their very number, and were but repeated by No- 


ſes under the Law, becauſe they had beene approved by God 


before the Law in the ſelfe ſame numbers: and that which 
hee ſaith of the Sabbath is this; that albeit it hath a Ceremo- 


us our perpetuall reſt, which we ſhall have in heaven, after 
that there is a new heaven and a new earth, yet there is 
therein two parts, the one naturall, the other poſitive, as that 
God ſhould have a ſeventh day of worſhip, this is Natu- 
rall, and therefore doth remaine, becauſe it is perpetuall : 
but that this ſeventh day of the Lords worſhip ſhould bee 
the ſeventh after the Creation of the world, this was poſi- 


tive, and therefore was changedby the Apoſtles and blefſe d 


men ofthe primitive Church, into the ſeventh day after the 
ReſurreRion of our Saviour ſeſus Chriſt: which, as it is 
verified by him in the Sabbath, ſo may it be in like ſoyt vou- 

ched 


ee e cw 83988 


wv.» 9.5. WW 9 v as 
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ched by like reaſon inthetenth, wherein alfo by like ſem- 
blance there are two parts, the one naturall,the other poſi- 
tive. The naturall is this : that God out of all the fruits of 
the earth, the increaſe of cattell that are worthy of him, and 
fit for mans uſe, ſhould have a tenth, both in the acknow- 
ledgement of his univerſall government over us, and alſo 
for the proviſion of his miniſters,and therefore this remai- 
neth:& in that ſence immediately after the diſolution of the 


Jews policie,the good Chriſtians of the Primitive Church, 


as {cone as they could get any outwardforme of a Church, & 
peace from perſecution received it in the very quotitie,as a 
thingno lefle belonging to their Miniſters, than it did ap- 
pertaine to the Prieſts, & Levites ofthe Law: But that the 
Lord annexed theſe Tythes by Meſes tothe Prieſt & Levites 
for their maintenance,during the time of the diſpenſing of 
the myſteries under the Law, this is poſitive, and therefore 
changed by the god Chriſtians in the Primitive Churcb, frõ 
the J-wes Eceleſiaſtiques to the Chriſtian Eceleſiaſtiques. 
Neither can it be thought that this number came frõ the 


Judicial part of the Law, as a fit proportion to maintain one 


Tribe, out of the revenues of the other eleven Tribes: for 
that this number, or quotitie was revealed to be Gods 
long before the Law, and before there Were any ſuch diviſi- 
on of Tribes among the people of Iſraell; which then were 
not, but were parted afterward by Moſes into families ac- 
cording to the number of the twelve ſonnes of Jacob. And 
therefore it is not to be preſumed, that the Lau which came 
long after, imprinted a forme upon that, which was ſo long 
in beeing before there was any Law or Ceremony. But as 
the Apoſtles, or prime Chriftians , vvhen as they did 
firſt change the day of the Sabbath by divine inſpiration, 
or otherwiſe, from the day of the Creation, to the day 
of the Relurrection, durſt not ſubſtitute any other day 
into the place of the firſt day, than a ſeaventh; for that the 
Lord had revealed his pleaſure in many places of the Scrip- 
ture as concerning that number, for his day of vvor- 
ſhip, ſo that no other day _ be appointed for his day 
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of worſhip than a ſeaventh: So neither durſt the god Chri- 
ſtians of the Primitive Church (moved no doubt with 
no other inſtinct then the other were, when they tranſlated 
this proviſion of Tythes for their miniſtery from the Jewiſh 
Church unto their owne Church) change the number of ten 
into another number beſides, more or leſſe: For that God 
had no leſſe manifeſted his will in ſundry parts ofthe Scrip- 
ture, as concerning this number, to be a number for the 
maintenance of his miniſtrie, than he had declared his plea. 
ſure as concerning that other number to be a day for his 
bonour, challenging it every where in the Scripture, in the 
very quotitie for his owne right, and counting it robber ie 
if it were at any time with - holden from him. And therfore 
it may be well thought, the School men herein did great 
wrong to the Church, who by their quaint diſtinctions 
brought this certaintie into an uncertaintie, which is no 
where to be found in the Scripture. Which I am more bold 
to ſpeake, for that I ſce ſome have trod this path before me, 
and ſhewed by good demonſtration, that the turning of this 
quotitie into a competencie is a thing nothing warrantable 
by the word of God, but that the quotitie oughr ſtill. to 
ſtand as a perpetuall right due to God and his Church. But 
hereof hitherto. »v 


en . 
er. I. 


That a Biſhop being Lord of a manor, and prime Founder of a 
Benefice,conld not in the firſt erection thereof by bu own ca- 
pacitie, retaine any Tyibes in his hand, and paſſe the ſame 

after in Lay fee to his Tenant, and ſo give cauſe to his Te- 

nants of preſcriptions agasnſt the Parſon. 


&Nd ſo having paſſed over this whole proviſo of 
lav. Statute, Priviledge, Preſcription, and Com- 
p poſition, I might well leave the turning of this 
ſtone any more, but that yet there remaineth one Prohibi- 
tion 


A 


1 „ rn 


and Eccleſrasticall Law, 207 


tion of preſcription to be handled, which in my fancie is 
worſe then allthereſt, for that it draweth away from the 
Parochian Church her maintenance, & transterreth it upon 
Lay: and that which is worſe, it makes Biſhops to be in- 
ſtruments hereof , who are tobe patrons and defenders of 
Churches, and not * or powlers of the ſame. And yet 
the authors thereof do imbrace ir, and kiſſe it as a golden 
birth, or as if that Juno her ſelfe had beene preſent at the 
Nativitie thereof. And the deviſe is this. 

A Biſhop being owner of a Manor yet not divided into 
Temncies, nor having any Parſonage erected upon it, or- 
daineth the one, and divideth out the other: here the Bi- 
ſhop being ſeiſed in the whole Manor be fore the ſaid divi- 
fion, becauſe hee is a Clergie man, is ſuppoſed to be in poſ- 
ſeſſion as well of the Tythes, as of the Manor it ſelfe, and 
therefore after creating a Parſonage, and dividing out his 
Tenancies, may retaine and keepe to himſelfe, and his ſaid 
Tenants, ſo much of the ſaid Manor diſcharged of Tythes 
as him liſteth, and affigne over the reſt for the maintenance 
of the Miniſter, and that bis Tenants after may challenge 
exemption from Tythe, asthe Biſhop did, for that they 
were exempted by his capacitie while they were in his 
ewne hand. 

Neither of which is ſo by Law;for inſomuch as a Biſhop 
is an owner ofa Manor, and is a ptime founder of a Bene- 
fice,hee hath no more right to the Tythe thereof than a 
meere Lay Patron hath, who for his zeale to the Church, 
& to incourage others to be like aſſected to Gods Religion 
as himſelfe is, may have ſome ſmall penſion aſſigned him 
and his for ever by the Biſhop out of the ſame benefice, in 
acknowledgement ot the erecting, founding, er endow ing 
thereof : but for any portion of Tythes to him or his, hee 
could never retaine any, nor can to this day, ncither yet 
can the Biſhop himſelfe, unleſſe perhaps hee will be like to 
Anani a and Saphira, which held part of the price of their 

reund from the Lord, and were worthily puniſhed for the 
ame. And as they cannot detaine it hemnicloes being * — 
tuall. 
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tuall men, ſo much leſſe can they paſſe it over to any Lay 
man, for that Lay people neither by Gods Law, neither by 
Canons and Decrees of the Church, were ever capable of 
them: yea, it was ſo farre off, that ever any Biſhops durft 
infeoffe any Lay man in Tythe;that whoſoever did it, was to 
be depoſed & excommunicated untill ſuch time as he reſto. 
red the ſame to the Church againe. And to ſay the truth, 
Tythes were never at any time in Biſhops as in Fee, but in 
very few caſes, as where the Biſhop had a Pariſh himſelfe, 
diſtin& from other Pariſhes, for ſundry Biſhops in ſandry 
places had ſo, and then the Tythes of the Pariſh did belong 
unto them, in ſuch ſort, as they do now belong unto the In- 
cumbents thereof: Or, if the Tythe were not within a- 
ny Pariſh, for then in like ſort it did belong unto the Bi- 
ſhop of the Dioceſſe, in whoſe Territory it waszalbeit, now 
within this Realme it belongs unto the King: or where the 
Pariſhes were undiſtinguiſhed, for then were they the Bi- 
ſhops, not to convert to his one uſe, but to divide among 
the Miniſters and Clerkes, which laboured in the Dioceſſe, 
under him, in Preaching. Teaching, Miniſtring of the Sa- 
craments, and executing of other Eccleſiaſticall functions, 
every one according to his deſert: Or that it were the 
fourth part of the Tythe, for then did it belong to the Bi- 
ſhop in Law, towards his owne reliefe, and the repairing of 
the Pariſh Church where they grew, and not to conferreor 
beſtow the ſame, as him thought beſt; which notwithſtan- 
ding now alſo is growne out of uſe, and nothing left unto 
the Biſhop from the Churches of his Dioceſſe, beſide his 
Procurations, and Synodals, to be paid by the Incumbents 
inthe time of his Viſitation. Beſide which caſes, it cannot 
be found, that ever any Biſhop had to doe with Tythes, 
much leſſe to alyen, diſpoſe, and transferre the ſame as him 
liſted, and to whom him liſted, 
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SECT. 2. 


That Biſhops endowment tin the beginning ſtood not in Tythes 
but in finable Lands. 88 e 


Fo. it is very certaine, Biſnops endowments themſelves, 
in the beginning of the Primitive Church, ſtood not 
in Tythes, but in good Temporall and finable Lands, which 
gracious Princes, and other good benefactors of former 
Ages beſtowed upon them, as it doth appeare out of the 
firſt booke of the Code; where ſundrie Lawes of ( onſtan- 
tine the great, and other gracious Emperours, even to the 
time of Fuſtinian bimalfe are recorded, both for the con- 
ferring of Lands upon the Church , and thoſe ſuch as 
ſhould neither be barren, neither charged with Statute, or 
other debts of the Exchequer, as alſo for the conſervin 
and ſafe keeping of ſuch Lands as vvere in ſuch fort con- 
ferred, and beſtowed upon them : and it is manifeſt alſo 
out of our owne ſtories, both inthe Byitaxs time, during 
whoſe Raigne there are reported to have beenc fifteenc 
Archbiſhops in the See of London, well endowed withpol- 
ſeſſions, and if they were Archbiſhops,then muſt it ne- 
ceſſarily alſo follow there were Biſhops, fer that theſe 
are reſpective one to the other. The like is vvritten of the 
Saxons Raigne, under whom the See of Canterburie, 
the Sce of Lenden, the See of Rocheſter, and the See 
of Yorke ( for theſe foure vvere firſt ſet up againe af- 
ter the Saxons fisſt received the faith at the Preaching 
of eAuguſtine , Melitm, and Juſtus Panlinua ) arc 
namely reported to have beene inriched vvith large Do- 
minions , and poſſeſſions, given to every of them for 
their maintenance. And vvhat courſe hath beene held 
vvith Biſhoprickes erected fince the Cohqueſt, the ru- 
inated ſtate ot them, and others doe ſhew , amongſt 


whole ancient livelihood is not to be found any indow- 


ment by Tythes , but ſuch as of late have come unto 
their hands, and that for the moſt part, by change of 
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their good finable Lands for impropriate par ſonages. And 
— much to blame are ſome of our time, who (when 
as their predeceſſours in former ages never admitted of a. 
ny impropriate parfonage into their poſſeſlions, but onely 
in ſuch caſes as have beene before remembred) for the 
name and place ofa Biſhop will be content to make Glas 
eus change with Diomede, that is, give their golden Ar- 
mour for the others brazen Armour: or doe like as Roboam 
did, who irv{tead of golden ſhields, that his father Salomon 


did hang up in the Temple, put in their places ſhields of | 


braſſe: for the change is no better, and fo wellknow they 
that procure the ſame, otherwiſe would they never ſo in- 
ſtantly deſire ĩt. 


SECT. 3. 


That the turning of Biſhops indommentsinto tenthes,or Tythes 
for impropriate Þ arſonages is unſutable to the firſt inflitu- 
tian, and very dangerous. | 
A Nd therefore an unſutable deviſe was that, and con- 
y to the courſe of former Ages, which was procu- 
red in the firſt yeare of the late bl Queenc, (not, as | 
thinke, by her one ſeeking, for thee (good Lady) did 
in this as thee was directed, but upon ſome other policie) 
that it ſhould be lawfull for her to take away ſo much ſine · 
able Land, from any of the Biſhops as her pleaſed, and to 
give them backe againe in lieu thereof Tenthes, or Parſona- 


ges impropriate, which hath patcht them up againe but 


with unſutable peeces to their coate; whereby they are 
— 5a into obloquie, as though they Fee the 
duc proviſion of the Parochiarr Church from it, and are ſet 
in a way ready to be 'overthrowne if every bird have his 
owne feather againe. 

And therefore thoſe good Emperors are molt worthy 
of commendations, that when they had any occaſion to 


e make ehange of Landes with the Church, would ſtill allow 
ec. S/, them the like in value or better: for a ſmall gaine it is unto 2 
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Prince for a few thouſands of increaſe of temporaric benc- 
fices unto his Excheqner, to draw perpetuall loſſe upon a 
er Biſhopricke : for ſo deere ought the Spirituall 
ſtate to be unto a . upon whom God hath beſtowed 
ſo many Kingdomes, and other things of priceas hee hath 
done,and put ſuch an infinite number of people in ſubjeRi- 
on under his feet) that hee would not in any cuſe be hard 
with God, butrhinke every greateſt libertic towards Gol 
and the Church to be the beſt. | 
For certaine it is the Empire and Church do not much Dic. 8 ſi mina 
differ the one ftom the other : for as the Empire doth 2 Huthent nt ſas 


verue the outward man, and trameth him by outward Ha 

licie to be a good and loyalt ſubjeR to the ſtate: So alſo the 

Church frameth the inward man by the word of God, and 

cauſeth him not onely to be a dutifull ſubject unto his 

Prince, but alſo to be an acceptable ſervant unto his Maker: 

So that there muſt be had as well an awful} care of thoſe 

things that are conſecrated to God, as there is a heedfull 

regard had of thoſe things that be long unto the good of the 

Common ſtates for the Church was not made of God for 

the Com mon: wealth, but the Common. wealth' for the i 
Church. And therefore moſt gracious hath'beene the , prime 
conſideration of our deare Soveraigne; vvho to ſtop all im- 47%. Kc: 
portunate ſuits made toBiſhops, for the gronting away of 
any of their revenues to himſelfe, or any other, and to 

meete with there to eaſie facilitĩe of many Biſhops, in 

yeelding unto ſuch ſuite; of his Chriſtian, and Princely pie- 

tie and care; hath made a Law, whereby to protect the 

Churches poſſeflions from alienation, or diminution, that 

they may remaine, and continue, according to the true in- 

tent of their foundation, to their ſucceſſours for ever, to 

the uſes and purpoſes therein limited. 
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SECT. 4. 


That is had beene a worthy works in the firſt Reformer: of 
Relig ion, if they bad returned to every Pariſh their owne 
Parſonage;and the diſlike that God may ſeeme to have con- 
ceived of that. | 


Lk here is occaſion offered by the example of our gra- 
cious King, to wiſh that ſuch as were authors to the 
King,for the diffolying of Monaſteries, and other houſes of 
Religion, had beene likewife Councellers to him for the 
reſtoring of all appropriated Parſonages of Tythes, which 
were, as it were, in captivitie under thoſe houſes of Reli- 
ligion unto their proper pariſhes from vvhence they 
vvere taken · Which had beene a memorable vvorke, and 
eaſie ro have beene perſuaded, the King having ſo many 
great mountaines of remporaltics and Scasof goods, and 
chatels come unto his hand: ſo that theſe ſpiritualities 
would have fcemed matter of ſmall account uuto him in 
compariſon of thoſe other great riches, & pofleſſtons,thar 
came unto him. Which if it had beene done, how bleſſed a 
ſtate and Church hadthis beene, whenevery congregation 
ſhould have had a ſufficient proviſion to maintaine a leat- 
ned Preacher among them: fot ſo was it by the firſt inſtitu - 
tion, and ſo continued, till violence, and ſuperſtition chan- 
ged it. But I feare thoſe men which began this worthy 
worke , had not ſuch a ſincere minde towards Almightic 
God in this reformation, as they ought to have had, but 
that they ſought therein their one advancement, more 
than they did the glory of God ; which I doubt mee, leſt 
God hathremembred, in ſome of their poſteritie, which 
being left in great ſtate, have either fo vaniſht away, as 
that their place is ſcarce tobe found, or elſe doe ſo conti- 
nue, as that their poſteritie ever ſince hath beene as it 
vvere in a minoritie, fo that they are as though they 
vvere not, great in place, but ſmall in reputation : yea 
the three faireſt branches, or boughes that ever were in 
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the world, iſſuing out of that tree, under whoſe ſhadow. alt 
theſe things were done, are quite gone, and live byno other 
oſteritie, but by their owne worthy tame and glorious 
acts, which they did in their life time; which alſo now being 
gone, doe follow them, and fo ſhall doc unto the worlds 
end, for _ were all three memorable Worthies in their 
place. So dangerous a thing it is, to mixe our own ambiti- 
en, or auy other carnall conſideration with Gods lory. 
But, God be thanked, ſuch is the careſull conſideration of 
our moſt gratious Governour, that now is, in this bebalfe, 
that it may be hoped, that God vill remember him, and his 
ſteririe in e, according to all that god that hee 
ch done for the Church, that hee and his poſteritie after 
him, may fit upon his Scar ſo long as the Sunne and Mone 
endures: for certainly, his godly apd gratious comport- 
ment, hath beene fuch hitherto, as that het may bee verily 
thought to be a man according unto the heart of God, as 
David was. But now to the loſſe that comes to the Church 
by thefe Impropriations. bnd 4 . 
7 Whit & the Parochian Churches ſtœd in their eſſentiali- 
ties, that is, while they did enioy the naturallendow ments 
due unto their place, that is, all manner of Tythes, and other 
Eccle ſiaſticall dueties, growing aud ariſing within the com- 
paſſe of their Pariſn, due by the word of God, they preached 
unto their Congregation, they prayed for them, they mini- 
ſtred unto them the Sacraments, they kept hoſpitality a- 
mong their Pariſhioners, andreleeved the pore, ſo tarre at 
cheir portion would reach unto; which was a comely thing 
to behold, acceptable to God, comfortable to their Pariſhi- 
oners, & convenable to their callingbut after the ſame ere 
appropriated to Religious houſes, theſe gend courſes were 
much diſguiſed: for albeit thoſe Religious men, to whom 
theſe Parochian Churches were annexed, q much pray for 
thoſe congregations , as they pretended, from whomrthey: 
had the fat of cheBenefices, yet they preached1itictothem, 
kept ſmall hoſpitality KN Wh didany other (pirjcu- 
all work belonging to any Paſtorall charge;yetnatwithſtan= 
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ding the whole inſtitution; 2 —.— * — 

inting were erected, was not altogether extinct in them, 
— there was ſome outward ſhape or forme of the firſt or- 
dinance left them, ſo farre forth, as that they made conti - 
nuall prayers and interceſsions to God fortheur: but when 
it camo once into the Laities hands; there was not ſo much 
as font ſtep loſd of tho firſt inſtitution; for they neither 
preach unto the people, pray for them, nor keepe any ho- 
ſpitalitic among them, but ſpend all the whole revenues of 
the Church, upontheir private uſes, which many times are 
unfit: for ſuch — wie to bee ſpein in: ſo that 
for the beneſite of the C the returne of them might bo 
well wiſnt, albeit in ſo farre as they are perplexed and intri- 
cated by the Lawes of this Land, with private mens ſtates, 
it would be hard to be performed; for the changing of them 
would be much like, as ifa man ſhould move one ſtone in a 
vaulted:worke; ſuchas the ſtonie rofes of many Cat hedrall 
Churches and es are; where the tak ing of one ſtone 
away is the jeopardie of the whole building: But yet let 


thoſe to whom this doth appettaine, confider whethet in 


this ſt were better to pleaſe God; chan man. 


— „ — 


That Tythes are a Parechias right, and bow Pariſhes in the 
Chriſtian world, came firſt tobe inſtituted. Fo 

t now to returne thither where I left: as every 
god Biſnop, or any of his Clergie, did win any 
r which the Latins call Vg, to 
the Faith; ſo thay erected up a Church there, and appoin- 
ted a Paſtor or Miniſter over them; to informe them in the 
Law of God, and to miniſter the Sacraments unto them: and 
ſet out for his maintenance the Tythe of that Page, or Vil- 
lage, to which he was aſſigned Paſtor: which they did in 
| Tythes, 
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Tythes, rather than in au) other proviſion, both becauſe it 


was the Lords inheritance in all ages, and appointed hy him 
for the maintenance of ſuch as ſerved in his Tabernacle, 
during the diſpenſationof the myſteties of the Law, and 
now was returned againe into Cds hand by the empiration 
of the demiſe of them, made untuabe Levites, during the 
Aid time of diſpenſation;& alſo becauſe the people would 
de more eaſily induced to part with one part out of every 
ten, of all the fruites of their grounds, and labours of their 
handa, unto the Miniſter, than if there had beene any other 
regular impoſition laid upon them: for certaine it is, 'Vil- 
lages and Pages came more hardly and mere lately unto the 
Faith, than great Townes and Cities did; and thereupon 
grew that name of oppoſition, which was berweene Chri- 
ſtians that dwelt in Cities, and the infidets that dwoelt in 
Pages, that the one were called Pagans, the other were cal- 
led Chriſtians, taking their names upon the difference of 
the places where they dwelt. But from theſe Pages, (as I 
have ſaid ) came firſt the uſe and practice of Tythes in che ; 
Chriſtian world, inſomuch as after when any Lam was 
made, as concerning Tythes, they held them evermore for 
a Parochian right onely, and in no ſort at the diſpoſitĩon of G Cn, cone in- 
he Bi hop, but in ſuch caſes as before is — inſo- gat de Decim. 
euch, that ifa Biſhop challenged any Church in his Dio- verb. de jure 
ceffe, he challenged ĩt not im reſpect of uny fee ſimple her g, 
had in it but in regard of che Spirieuall uriſdiction he had 
over it. And eherefore the Authors of this opinionwere 416. ,uer de 
farre out ofthe Way, when 28 they chought the Bi ſnop had Decum., & cap. 
like right in the Tythes of a Church of his Patronage, to 45er, de l 
give and beſtou them as he@lifteth, as hee bath in fis de- 4 m. 16, 
meanes, and other his Temporall Lands, eit her to leaſe them 
out, or divide them into Tenancies, as him beſt iketh. 

Neither ĩs that caſe cleere or without queſtion, whereby 
hey pretend 'a Biſhop being ſeiſed ina. Manor, may pre- 
ſeribe the Tythes of the demeaney thereof, dy an iumemo- 
tiall preſeription for him and his Tenants, and Farmers for 
ycares, and Tenants at will, co be exoncrated;acquitted, and 
Ra | pri 
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wiledged from all Tythes growing thereupon : which if 
I be inſt an other — — himſelfe, may hap to bee 
true, although perbaps alſo that be queſtionable, for that it 
is not long ſince Lay- people were capable of that right; 
neither could themſelves by Law of the Church at any time 
grant ſuch Spirituall Rights as theſe are, to a Lay- man, ei. 
ther in Feudum, or Emphitenſim, without danger of Excom. 
munication, or depoſition of their owne place, as hath beene 
before ſhewed. But if himſelfe, or his predeceſſours were 
parſons there, either in the right of their Biſhoprick, as 
hath beene of late before remembred, or that the Benefice 
was annexed unto their See, for the proviſion of their Ta- 
ble, as many Biſhopricks had ſome one or more Bene fices 
appropriate unto them to this purpoſe,then could they not 
preſcribe the Tythey in ſuch ſort as is pretended : For, al- 
deit no-preſcription- proceeds without poſſeſsion, yet no 
man can preſcribe againſt himſelfe, although hee be in poſ- 
ſefſion ; for that ęvermore there muſt be two perſons in a 
preſcription, the one which doth preſcribe, the other a- 
gainſt whom it is preſcribed ;and therefore in theſe caſes it 
is never ſaid, they hold their Tythes by preſcription, but in 
the rightof their Church,or Parſonage. In either of which 
caſes, if they were Lords of the Mannor, and Parſons of the 
Parſonage together, it is not to bee thought they would fo 
reſpect the gd of their Farmer, as that they would either 
hurt their Church, or prejudice their owne Table, for their 
Farmers ſake : which they muſt doe, it they ſuffer a Preſcri- 
ptiontorunne againſt the Church, or themſelves to exempt 
the demeanes of the Mannor from payment of Tythes, 
which were due both to the Church, and themſelves : For 
they were men, that both knew in their conſcience, how 
much they were bound unto the Church in this behalfe : 
and they were not ignorant what prejudice they ſhould do 
unto themſelves, if by preſcription they ſhould yeeld to 
exempt ſo feceſſarie a: proviſion for the maintenance of 
their Hoſpitality, as the Tythes of the demeanes of a whole 
Mannor, and their tenancies are : for no ſmall part of their 
com- 
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commendation ſtood in thoſe dayes inthcir hoſpitality, and 
therefore it is not to be prefumed, that they would eaſily 
cut off any proviſion that was fit for the ſame. Beſides, if by 
either of theſe two wayes, the Biſhop was Parſon of the 
place, then did the fruites of the Benefice; during every 
Vacation of the Biſhoprick,not cometothe — 
now doe, whereby the Parſonage and Mannor are both con- 
ſolidated into one, for that they are now both holden to be 
Temporalties) but the Parſonages came to the Archbiſhops 
of the province, as a ſpiritualtie granted to his See by privi- 
ledge, during the vacancie of the Sees of ſuch Biſhops as 
were in his Province,as may are by the Lord Archbi- 
ſhops Records of Canterbury; ſo that it cannot be thought 
any preſcription could runne in theſe times, being ſo often 
interrupted by. vacancics as they were. Which being well 
conſidered, the concluſion is very doabrfull, whether ever 
any preſcription ran in this caſe, neither would it eaſily 
bee beleeved by thoſe that know the courſe of Antiquity, 
but that there bath a judgement paſſed in this part; and 
therefore will I ſtay my ſelfe here, and proſecute this point 


SECT. 8s. 
That T ythes of Mineral: are due. 4 


Intended to ſay nothing in this Treatiſe of the Tythes of 

Minerals, and other ſubterraneous bodies, becauſe 1 
know by Law, they are holden by the like right, as the 
Tythes of thoſe things are, which grow inthe upper face 
of the earth; but yer becauſe I ſee there is a queſtion made 
of them, by ſome that will make every thing controverſa- 


ble, that is due unto the Church, I will ſatis fie alſd their cu- 


rioſity: And therfore, or Mettals, & other ſubſtances which 
are digged out of the bowels ofthe Earth, and therefore are 


called Foſſiha: this is certaine, that what God worketh here 


in the ſuperficiesof the Earth, for thoſe things that ſpring 
out of the earth, by the heat of = Sunne, the temperature 
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of the Aire,and the influence of the Celeſtiall Bodies ; the 
ſame he effecteth below in the depth of the Earth, for the 
eneration of Mettals, and other ſubterraneous bodies, by 
e und. the heat and cold of theEarth,that is included in the bowels 
dam. therevf : For by the beat, hee raiſeth up vapours and exha · 
lations in the matrix thereof as the matter of thoſe ſubterra- 
neous bodies: but by the cold, he drieththickneth, hardneth, 
and indurateth the ſame into a Mettall, or Minerall, where- 
by hee giveth,as it were, a forme unto it. And as the diſpo- 
fition of every exbalatian ſo compacted and drawne toge- 
ther is finer or groſſer, hotter or colder, fo is the Mettall or 
Minerall, or other ſubterraneous body, more noble or more 
baſe : yea, ſomtimes by reaſon of this diverſitie of exhalati- 
ons and vapours, drawne together at one time, are divers 
conditions of Mettals there confounded together, whereof 
ſome are noble, as Gold, Silver, and Copper; ſome other 
are of leſſe eſtimate, as Tin, Lead, and ſuch like. Neither doe 
theſe grow onely in the beginning, but they renew againe 
when they are digged up, (as Trees and Plants in the upper 
face ofthe Earth doe riſe out of the rotes and ſtemmes of 
thoſe trees which have beene cut downe) if the place of 
their new generation be prepared accordingly: For where- 
as the place of their generation is farre below in the Earth, 
Nature, of a certaine modeſty in her ſelfe, will not yeeld to 
the generation of theſe ſubterraneous bodies, but in ſecret 
places, far remote from the fight of the Sun, and the privity 
of other Meteoricall bodies, which are under the firmament. 
And by that meanes it hapneth, that theſe Minerall bodies 
are rarely known & perceived to renew againe; for that be- 
ng ouce expoſed tothe light of the Sunne, they are ſeldome 
or never cloſed up againe,by reaſon of the grratneſſe of the 
gulfe that is made in opening of them. Bur yet the nature of 
F. Seluro Me- them is ſuch, that if their bed were thereto prepared accor- 
frimonio | Fr. dingly,they would conceive a new: Which is a thing ſo no- 
pea 74 * torious in Quarries of ſtunc, which are leſſe abaſhed at the 
15. & 18. & light of the Sunne, and the preſence of other Metcoricall 
naturali Hift, bodies in their generation, that the Law it ſelfe, and __ 
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good Authors have ſet it downe for an undoubted experi- 
cnce, that being digged up, they doe renew againe, by the 
nature and diſpoſition of the mould where intheꝝ are ingen- ,, % 
dered: For ſome Earths doe as naturally yeeld ſtones, ang 
other minerals out of them, ag'others bring forth Corne. 
Hay, and other fruits: which if it be true in thoſe bodies 
which are in the upper cruſt of the Earth, why not alfo in 
thoſe bodies which are found and framed below in the Ma- 
trix thereof? And it theſe bodies doe both i and re- 
new, which are conceived ſo farte below in the Navell of 
the Earth, why is not Tythe due of them, aſwell as it is ot 
other fruits that are in the ſummitie or heigth of the earth 
Whether is it, that Gods hand leſſe laboureth in the procre- 
ation of theſe ſubterraneous bodies, than it doth inthe ripe· 
ning and quickning of that fruit, that ſprings ont of the up. 
per face of the Barth? But that is farre otherwiſe, for here 
in theſe upper fruites, one planteth, an other watereth, and 
ives the increaſe : But in the other Minerall bo- 
ane doth all, tor hee only is the planter, hee is 
the watcrer, and he gives the increaſe alone. Or is it that 
God hath leſſe delight to be honouted with theſe hid trea- 
ſures of the earth, than he hath to be worſhipped with the 
labour of the plow, or the increaſe of the cattell of the field? 
But, that this is not fo, it is plaine by the glorious Tem- 
ple that Salowon made, whichhad not only Cedar trees for 2. Chron. cap. 2. 
the reofe thereof, and Algummin wend for the ornaments 
thereof, but alio had quarrie ſtone for the wals thereof, and 
gold of Piu for the beautifying of it, and for the over- 
laying of it wichin. And of all other kinde of Mettals, Gold 
is firſt remembred in the Scripture, immediately after the One 2. verſ. 
creation of the world, ſo that God himſelfe may ſeeme to 110 12. 
have a ſpeciall regard of this Mettall above the reſt, for that 
this alone above all the reſt, by purifying is not diminiſhed. 
Or is it, that Cod loveth his Miniſters leſſe than other men, 
ſo — would have the Laity to haue all the precious 
things of the earth, and his Miniſters to have no part of any 
other thing, but that which UN and common of oe 
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how unlike that is; who ſees not, when hee ſeeth that God 
hath committed unto them, the incitimable treaſures. of his 
word;in compariſon whereof,both theſe upper fruits of the 
earth, and thoſe hid treaſures below, are meere droſſe and 
corruption? and therefore it is not like, when he hath com- 
mitted unto themthoſe great matters, hee would deny unto 
them theſe ſmaller ble Or is it, that there hath beene 
paid Tythes of the upper fruit of the earth already, and 
therefore cannot Tythe be twice demanded of one ground 
in one yearc; according to a new over · ruled doctrine? But 
that opinion is bath contrary to Law ny hundred yeares 
obtained in the Church without contradiction, whereby it 
is ordained, that as often as the earth fructifiethin one yeare, 
ſo often ſhalt Tythes inthe ſame yeare bee paid ot it: and 
alſo it is contrary to Div initie and reaſon, that it ſhould bee 
other wiſe· For when as God hath given thee more Harveſt 
or more Vintages in one yeare, is it not both godly and rea- 
fonable,asGod bath incrcaſed his bleſſings towards thee, ſo 
thou alſo ſhouldeſt riſe inthankfulneſſe towards him ? For, 
where evety one hathreceived more grace or morefavour, 
there ought he to be more thankfull, leſt God for lack of this 
correſpondencie in thank fulneſſe, bring thy nine parts, for 
thine a marr towards him, to a tenth onely.. For cer- 
inely ſo hee is able to doe, by ſending deluge and drought 
upon the earth, by bringing — upon it,. by deſtroy. 
* which is ſprung out of the earth already, by ſtorme 
tempeſt, by the Graſhopper and the Caterpiller.: for 
all this hath hee threatned to all thoſe that are unthankfull 
this way, neither is the Lords hand more ſhortned now. 
than t was then. Whereas notwithſtanding to the contra» 
ry, hee hath promiſed great kindneſſe unto ſuch as ſhall pay 
their Tythes truely and cheerfully , as that hee will o- 
pen the windowes of heaven, and powre out his bleſſings 
without meaſure upon them. Hilarem enim datorem amat- 
Deu. Beſides this, the earth that bringeth out mettals in 
the matrix of the earth, is not that that bringeth out corne 
and graſſe in the top of the earth :. for that earth that — 
| he: 
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the mother of miettals, being preſt downe farre into the bo- 

wels of the earth, can yeeld no ſuſtenance to thoſe fruits 

that grow fo many fathoms above it, to which it conferres 
nothing ſave that it doth ſupport and beare up that other 

earth. which nouriſherh the plants and fruits. of the upper 

earth, whoſe ſuſtenance is not fetch t deep our of the earth, 
but is ſuckt out of that earth which is with in one cubit, or 
two of the top of the earth: which may eaſily be percei- 
ved by thoſe fruits and trees that grow upon hard rockes 
neere to the top of the earth, whoſe food, although it be 
neere unto the top of the earth yet do they flouriſh, and 
ſtand faſt, as other trees and fruits doe, which have more 
fat and deepe mould under them. And therefore cannot the 
Tything ot thoſe things which are above, excuſe the Tythe · 
ing of the treaſures that are below, albeit the concluſion 
were true, that two things are not to be paid out of one 
gronnd in one yeare, for theſe are not one ground, and the 
concluſion it ſelfe is erroneous, and therefore I conclude 
this point thus: Since Mettals and minerals, and other ſub- 
terraneous bodies are in no leſſe Obligation to God, than 

other fruits of the earth are, there muſt be no leſſe Tythes 

paid of them, than are of other fruits of the earth: for that 

theſe are the in ward fruits ot the earth, as well as thoſe are 

the outward, and therefore of like things, there muſt be 
like judgement aud like conſequence. And thus much as 
concerning the Tythes of Mettals and Minerals. 


SECT. 3; 
That Tythes of Turves be due. 


Nd now becauſe I am in this matter of Tythes, I will. 
ſhape an anſwer to one doubt that is made, as concer- 
ning the Tythes of Turves, that is, of earth diſpoſed, 
and prepared for fewell, which. are ſaid not to be Tythe- 
able, and that upon this reafon: That Tythes are not paid of 
the earth it ſelte, but of thoſe things which ſpring out of 
the earth: which opinion is 1 be underſtand of earth 
3 not 
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not ſeparated from the body, and maſſe of the reſt of the 
earth. For if Tythes ſhould be yearely paid thereof, as it is 
paid of other things that grow out of the earth, all the 
whole earth in a ſhort time would become the _ 
But if it be meant of earth that is ſevered from the reſt of 
the maſſe, and globe of the earth, then is it otherwiſe. For 
that earth that is thus ſevered from the other earth, is no 
more part of that earth from whence it is ſevered, than a 
mans hand, or leg being ſever d fro the body, is part of his 
body after it is cut off | fork it. And therefore of this earth 
ſo provided for fewell, may Tythes as well be paid, as of any 
other fewell of wood, cole, or otherwiſe that is provided 
to be burnt. For there is one reaſon of things, when they are 
united together in one body, and another of thoſe chings, 
when they are divided from the ſame bodie : for ſo long 
as they are in one and the ſelfe ſame body, they follow the 
nature of the whole, but when they are divided, then is 
there another conſideration of them. Separatorum enim 
ſeperata eſt ratio, & ex ſeperatis non infertur de uno ad aliud. 
Corne, Graſſe, and ſuch like, while they ſtand, are not 
Tytheable,although the Tythe then is in them pro indiviſo: 
For while that they ſand, they are part of the earth upon 
which they ſtand, and therefore ſo long untytheable, be- 
cauſe the earth it ſeife is untytheable. But if they be cut 
downe, then are they to be Tythed, becaufe they are now 
no longer parts of the earth, but bodies by themſelves ſe- 
parated from the earth. ſo that now the not tything of 
them is penall : Of which ſort are turves ſeperated from 
the reſt of the maſſe of the earth. Neither is this my opini- 
on alone, but it was Linmoods long agoe, and other Eecle- 
ſiaſticall writers, who not onely make Turfe Tytheable, 
when it is prepared for fire, but alſo great rods, and ſmall 
twigges, ſtickes, and chips of timber, buts, and roots of 
trees, thornes, bryers, walnut ſhels, and nut ſhels, vveeds, 
coles, and cole- brands ( called Titiones, becauſe they are ſo 
burnt as they ſhall not make a ſmoake) cowſhards, which 
the Law calls Edit lou. All which a man can uſe to 
no 
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no other purpoſe than to burne: for where wand lackes, 
theſe ſacceed in place of wood, and are called by the name 
of wood,andarc in like obligation,as concerning the Tythe 


due thereout, as wood it ſelfe is; Ybicungue enim eſt cadem TL. lid. ad 
ratio, vel cadem equitas, ibi debet efſt e eadem Juris diſpoſi tis. le gem Aquiltde 


And therefore not in that, that Turves ſometimes were 
gremiall earth, they are to bee diſcharged of Tyrhe : but in 
that they are accounted for Fewell by the law, when they 
are ſo prepared to be burnt, they are to pay Tythes in like 
fort, as other things applyed to that uſe do. 


SECT. 4. 


That the cogniſance of barren heath, and waſte gronnd: belon- 
geth to the Ecc leſiaſtical Conrts, and what every of them 


Are. 


AE ſo farre as concerning the Prohibitions which a- 
riſe out of this proviſo. Now it followeth that I 
ſpeake ſomething of the next proviſo, which is concerning 
the Tythes of barren heath, and waſte ground, and the Pro- 
hibitions thereupon 

This proviſo hath two branches, the one for eompari- 
tive barren heath, and waſte ground, the other for abſolute 
barren heath, and waſte, for either of which is aſſigned a 
time of ſeven yeares, either for the paiment of ſuch Tythes, 
as before the time of their improvement, and converting 


to arable, they were charged with, or for the free and ab- 


ſolute diſcharge of them from all manner of Tythes for ſca- 
ven whole yeares next after their improvement ended and 
determined. For ſo I take the Statute meant, when as it 
made the one Tytheable, the other not, for if otherwiſe 
they had beene both in one predicament of the barrenneſſe, 
the ſtatute had not made the one free from Tythe for {o. 
many yeares as it doth,and charged the other all that time 
with Tythe. 

For theſe two k indes of grounds, although the Statute 
ſay nothing, which is comparative barren, which is _ 
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lute, yet reaſon telleth us, that is comparative that hatha 
poſitive under it, and a ſuperlative above it: and therefore 
that is comparative waſte, barren, or heath, in reſpect 
whereof there is ſome over ground more or leſſe, vvaſte, 
heath, or barren, fo that it hath ſimply and poſitively in it 
fome condition of heath, waſte, or barren : but if it hath 
nothing of any of theſe qualities in it, then is it neither 
heath; barren or waſte, howſoever long otherwiſe it hath 
lien unmanured,and not turned to tillage : For it is not the 
turning of a ground to tillage that makes it heath, barren, 
or waſte, but it is the ill diſpoſition of the ground it ſelfe, 
ſubje& to theſe inconveniences, that cauſeth it not to be 
turned to tillage; for no man will willingly till that, where 
the gaine of the tillage will not quit the coſt and labour of 
husbandrie , as for the moſt part it falleth out theſe 

grounds that they doe not. a 6 
Barren ground therefore ſimply, is that which being 
Gleſ.L.licet. c. cared, yeeldeth not the ſeede againe, or at the moſt, yeel- 
de locaro ex deth fo ſmall advantage for the tillage, as that the tenant 
conducts verbo after that hee hath paid his Rent, hath not the worth of 
fteruhrates. halfe his ſeede againe; much like unto that ground where. 
of the Scripture ſpeaketh, whole barrenneſſe is ſuch, as be. 
ing eared, and ſowed, neither the Mower filleth his hand, 
neither the Glcaner his lap with the yeeld thereof. Theſe 
grounds are not onely called Sterilia of the Latines, but 
alſo Inſecunda, Infrugifera, & ſine prole, for the exceſſive 
barrenneſſe that is in them: and the Greeks upon like acca- 
L. ſi qui uſu. ſion terme ſuch conditioned grounds; d, df, g gg, ipn · 
H. de eo zus lu, u ances, in which ſence, money not put to uſury is by 
proturere. the Lawcalled barren money, and Areſtotle calleth it fruit- 
Jeſſe money: for that mony was not deviſedithereby to in- 
creaſe money, as greedy uſurers in all ages have done, but 
that by the meanes thereof men might caſe the difficulties, 
and neceſſities of change of one kind of thing for another, 
as a horſe for an oxe, ſheepe for a goat, iron for braſſe, and 
Arift.4.Erhico» ſuch like: for there is nothing that may not be eſteemed by 
rum. c. r. money, and the uſe of money, is the uttering of money. 
whereby 
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whereby it is commonly. faid, Money is loſt by the uſe 
thereof, not that money doth periſn or decay by uſe, for 
wee ſee the cleane contrarie to that, for though money goe 
thorough a thouſand mens hands, yet it; as ſtill of the fame 
value, and remainethi in her propet effence or being: but 
that the uſe of money is in the lay ing of it out, and that by 
the uſe thereof, money paſſeth from him whoſe it was, and 
the propertie thereof goeth to another, and therefore as to 


the hirſt owner it is ſpent j and laſt? without which — 


moaey naturally gaineth nothing; for lay it up in a co 

or cheſt never ſo long. it will never be the more in num- 
ber, although perhaps as 2 faith, It will gather a ruſt 
and canker, and that ruſt, aud canker will be a witneſſe againſt 
them which ſo hoord it ap from the ſervice of God, and the 
Common wealth, in the day of the Lord: So then, as that 
money is barren, that lyeth ſtill, and bringeth cut nothing, 
{ois x th ground barren, that being rilled,yeelderh no fruit, 
or at che moſt, ſo little as the gaines will not recompence 
the charge. br ; 

Alchough heath ground, and barren ground be almoſt 
Synonomies, yet to ſpeake properly, heath is as it were 
an effect of barrenneſſe, for that there is no ground that 
bt ingeth forth heath, but for the moſt part it is barren. And 
therefore as heath it ſelfe is an unfruittull kinde of ſhrubs, 
and is good almoſt for nothing but for the fire; for that 
neither growing or cut downe, it hath any beneficiall uſe 
at all for the com̃mon wealth: ſo alſo the ground it ſprin- 
geth out of, hath neither faireneſſe to the eye, nor good- 
neſſe to the yeeld, but is commonly either a blacke ſower 
ground, that bath no ſweetneſſe at all in it, or is a drie hun · 
grie ſoyle, ſuch as evermore cry eth give, give, and never 
reſtoreth ought againe. 

Waſte is that which for the unfruitfulneſſe thereof hath 
layen time out of minde unmanured,in which ſence it is all 
one with barren ground; or it is ſuch ground as for the 
charge of hedging, ditching, fencing, and tilling no man 
will manure. 
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Our forefathers anciently compriſed all theſe three un- 
der one name, calling them them all by the name of Nova- 
x gary ground, not onely becauſe they 
were not broken up in the memoric of man before, but al- 
fo, for chat be ing cared, they ycelded little or no fruit at all: 
and therefore the interpreters of the Law defining what 
Novalia are, ſay, that they are ſuch grounds as before the 
tillage therof were inmtilia;8 example them out; in Moun- 
taines, Marſhes, Thicktts and ſuch other utiprofitable 
ground, as out of whichbefore the ſtocking of them up, 
and converting them to tillage, the Church tooke little or 
ne benefit at all. And thoſe are the ſame or coſen German 
to thoſe which this Statute calleth heath, barren and waſte, 
for they are one and the very ſelfe fame vvith them, in all 
thechiefr points, for which they are excepted out of the 
Statute. 

So then now, there is no farther queſtion what is heath, 
barren, and vvaſte ground, but who ſhall trie the matter of 
this quality; whether the Eccleſiaſticall judge, in whoſe con- 
tinuall peſſeſſion this triall hath beene untill now of late, 
that under colour of this Statute, it hath bin incroched upon 
as it may appeare by all the Titles of the Eccleſiaſticall 
Law, where there is any mention of the Tythes of new 
broken upground, and the decrees of the Lawgivers in the 
ſame, betweene the Monaſteries challenging them by 
graunt, and the Parochian Miniſters of the- Pariſhes 
vvbere they grew, claiming the fame by right: Or the 
Temporall. Judges vvhoſe is the Cogniſance of the Tytle, 
and Tenure ofthe ground, as alfo is the ſeiting, letting. buy- 
ing. ſelling, and other alienating of the ſame. 

For the point it ſelfe, the Statute maketh no ment ion 
but paſſeth it over with ſilence; and therefore it is to be 
preſumed that it meant, that it ſhould there reſt, where it 
was before the making of the Statute : for the Statute 
was not made in derogation of the Ecelefiaſticall procee- 

dings, that were before; but in affirmance thereof, as the 
whole drift of the ſaid Statute doth ſhew. 


And 
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And if the Statute had meant dtherwiſe, it vvould 
ſurely have expreſſed it either in ch proviſo it ſelf, or after 
in the derogatory clauſe; where it maketh an enumeration 
of ſuch things as it intended ſhould he exempted from the 
try all of the Ecclefiaſticall Law; and by vertue of this Sta- 
tute, ſnhould not be compriſed under the ſame, among which 
there is no word of this prouiſo, or any other in the ſume 
Statute before named. i butde 2 43-2 27.1 
Neither is it unto the purpoſe;thatthe Common Law of 
this Land:taketh knowledge of che Tenure and Title of 
Lands, and ſuch other complements belonging to che ſume: 
for thoſe oy, = that ars here in queſtion; ate nd part of 
thoſe Legall Eſſences, which the Law requireth to the 
Tytle and Tenure theredf, as is Fee: ſimple; Fee · taile and o- 
ther ot like nature, according to the learning of that Law, 
but tke ſe art certa ine accidents over andtbeſide the Tenure 
of the Land whichany be preſenx or abſent without the in. 
jurie of the Tytle: as God many times turnes flouds into 
wilderneſſe, and ſprings of vvater againe into drineſſe, 
and a fruitfull Land makes hee barren. for: the wicked 
nefſe of them that dwell therein; ad yet the Tytie er 
Tenure: of the gtound is not changed; by theſe chunges 
of qualities, but remaines the ſelfe ſame that it was ⁊ ſo 
that theſe things ate no more ſubject to the ordering of 
the Common Law, than it is iu the Commem Law, to judge 
aud dete mine what mould is white and what is biache; 
what ground will beare wheat; vvhar barley, vyhar oats; 
for theſe things are no matters of skill of Law, that they 
need to be fetcht out of bbokes, but they are matters ot 
common experience which every country man can as 
well skill of, as the greateſt Lawyer that is, and therefore 
the Law in this caſe is not deſirous of any eurious prwofe, 
but contenteth it ſelfe onely vvith the depoſitions of two 
or three honeſt men, which ſpeake ſenſibly and teelingly 
to the point that is in hand, vvhich is enough to direct any 
wiſe judge in his ſentence, ſo that it needs not theſe long 
circumſtances of twelve men to teach the Judge What, and 
Gg 2 how 
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bow truly the witneſſes have depoſed. For if every qua- 
litie of the ground teſteth in the mouth of twelve men 
onely, then ſhould nd man be able to ſay out of the mouth 
of a witneſſe, and pronounce thereupon, this ground 
is mountaine, this is plaine, this is medowe, this is ar- 
rable, unleſſe hee were warranted by the verdit of twelve 


men thereunto: which if it he an abſurditie to hold, then 


ſure it is a like abſurditie to ſay, that barren, & heath, waſte 
cannot be pronounced without 9 z for that theſe 
things are like obvious to ſenſe, and of like qualitie as the 
ner HY 40 —— gn 4 0 a bus, 4 
; Eprayyou;; when they have drawne it untotheir 
r Coen in elfect otherwiſe than the Ecclelaſti- 
. — would or ſhould have done, if it had remained 
{til ol bim d for do they give credit ſimply to the con. 
ceit ofthe Jurie, as touching that which hathbeene decla- 
red, aud plesded in the cauſe befote thetu, or do not the 
Jadges themſelves rather make. a briefe of all that hath 
ene pleaded inthe cauſe befote them, and thereof make 
as it were a verdit, t the ſame in the mouth of the 
twelre for their vetdit, before they goe from the barre? So 
that the whole weight of the cauſe ſtandeth rather in the 
Judges direction, in ſuch ſort as it is at the Eccleſiaſticall 
Law, than it doth in the mouth of the Jurie; for the ſurie 


men for the moſt pant, are ſimple people, and ſcaree foure 


of the twelve underſtand their evidence: ſo that it / may 


ſeeme rather to he a matter gf ſuper fluieie than of gogd po- 


licie, to referre a matter to their verdit, vvhen as they ſay 


no other thing, than whar the judge taught them before; 
Stnltum oft enim id facere per plura, quod ſieri poreſt per au- 


ciora: for albeit perhaps ſome capricious fellow of the Ju- 
rie. upon the confidence of his one braine, ſometim̃es 


ſtart aſide from that which the Judge hath told him, and 


draw the reſt of his fellowes, as ſo many ſheepe after him; 
yet for the moſt part the Judges voice is their direction, 


their loadſtone, and the North pole to guide them iii this 
buſineſſe. W 2 2 . 
Beſides 
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Beſides, inthis Proviſo, as in ſome other precedent, there 
is a great diſadvantage offered to the Clergie, which they 
much complaine of, and that is, that in caſes of this nature, 
they are compelled to ſuffer triall under them, who are in 
2 manner, parties unto the ſuit, by reaſon of the intereſt 
they have therein, either in preſent, or in conſequence ; fo 
that many now adayes learning to late by. other mens 
harmes what the event in their owne cauſe will be) chuſe 
rather to loſe their right, than to venture their cauſe upon 
ſuch partiall Judges, as the twelve men are. 


| SECT. 5. 


That the Boughes of great Trees are tytheable,and ſo alſo are 
the bodies Tos in the caſe of the Statute onely. 


Nd ſo far as concerning thoſe prohibitions which are 
A forced out of this Statute, for naturally they grow not 
out thereof: ſs that I might now paſſe over to the other 
branch of my diviſion, that is, of ſuch matters as are now 
beld by the Common Lawyers, to bee in a certaine meaſure 
onely of the Eecleſiaſticall proceeding, but were anciently 
wholly of the Ecclefiaſticall cogniſance; but that the name 
of the Statute, De Sylua cædua, offering it ſelfe unto mee 
in the concluſion of this Statute of Edward the ſixth, gives 
mee occaſion to ſpeake ſomthing thereof, before I come to 
This Statute, as the words thereof doe ſhew, was made 
in behalfe of the Laitie againſt the Clergie, for the exempti- 
on of great Woods of twenty yeares growth andupward, 
from the payment of Tyrhes ;and that in three caſes onely, 
where the wood was great, when it was xx. yeares of age 
and upward, where it was {old to Merchants, either to the 
profit of the owner himſelfe, or in ayde of the King in his 
warres ; ſa that without theſe caſes, it ſeemeth the Statute 
untended no further exemption: for Statutes are things 
ol ſtrict Law; and are no further to bee extended, than 
the words thereoſ give matter there unto, eſpecially when 
ä ; G 83 the 


Gal. 6. 6. 
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the thing it ſelfe naturally was liable to ordinary courſe of 
the Law, as other things of like nature are, and the Statute 
comes in derogation of their ordinary courſe: as in this 
caſe, great timber anciently was no leſſe tytheable than 
ſmall trees are, and ſo by nature ought to be, if the Statute 
were not to the contrary; yet notwitbſtanding theſe limi- 
tations of the ſame, if great wand bee cut downe to any o- 
ther uſe than to ſale, as to build, or toburne to a mans owne 
uſe, a probibition in this caſe lyeth, and yet is there no Iden. 
titie of reaſon to extend it, nor any abſurdity would follow, 
if it were not extended; for here is neither money ſought, 
( which gave occaſion unto the Law-givers to make this 
Statute of exemption) neither is it an unnaturall thing, for 
to pay Tythes of great wood for before this time they were 
paid, and by the Law of God, it ſeemes, they ought to bee 
aid; for that he that is taught, ought to communicate to 
im that teacheth him io all things: and therefore ſinet the 
reaſon that moved the Law-givers to order it fo in one 
caſe, ceaſeth in the other, there is no teaſon of exemption; 
and when there is not an Identitie of reaſon in the things 
that are in demandthere can no {ound infercnce be brought 
in from the one to the other, for of ſeverall things, there is 
a ſeverall reaſon, and a ſeverall conſequence; neither can 
there bee framed. thereof a gend implication, either poſi- 
tively, or remotively: neither hath this interpretation of 
theirs any warrant of Law for it, ſave that it hath beene- ſo 
defined and decided: but what is that to the purpoſe, if it 
hath beene wreſted and wronged contrary to the true ſenſe 
of the Statute, and that hy thoſe that take benefit thereby, 
whoſe partiality being taken away, the thing it ſelte would 
3 urge againe to his owne nature, and right would take 
ace | 
, The reaſon they yeeld for the exemption of great woods 
of the ages — 2 — to themſelves it be plauſible, 


plowd.in Sey yet to others it is ſtrange, as namely, that great Trees are 
contra Molyns, part of the Free- hold. and that men uſe not roy pay Tythes 


of their free-bold, but of thoſe things which: ſpring our of 
| their 
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their free hold, as out of Corne, Graſſe, Fruit, and ſuch o- 
ther; whereas indeed the talleſt Timber tree, that is, if it 
were as high as the higheſt Cedar in Zebavoy, is no more 
part of the inheritance or free- hold, than the loweſt bram- 
ble that groweth in the field ; for they are both equally part 
of the ground wherein they grow, and doe take alike nou- 
riſhment and ſuſtenance from the ſame ; neither doe they 
differ in that they are trees the one from the other, ſecun- 
dim magis & minus, as the Logicians ſay; but in that, the 
one is a great tree, and the other a ſmall ſhrub : and the cauſe 
of this proviſion here in England for theſe great trees, was 
not for that one was more of the inheritance than the other, 
but for that the one yeeldeth more profite to the common- 
wealth than the other, and therefore they have made the 
cutting downe of the one, more penall than the other: as in 
like caſe by the Civile Law, whoſoever privily cutteth 
downe, or barketh a Vine, an Olive, or a Fig · tree, or doth ¶ Arber um fur. 
any other unlawfull act, whereby any fruitfull tree, or any ep WY 
Timber tree doth periſh and decay, it is Theft; and it is pu- 
niſhed'in the double value of the hurt which is done, and if 

he be Tenant tothe ground which hath done this villany, 

he loſeth his hold: which commeth not of that, that one 

kinde of Tree hath more ſtate in the ground than an other 

hath, but that the Law hath reſpected, the neceſſary uſe of 

the one more than the other. 

By the Civile Law, although this word, Wood, be gene- Z. Lięri appel. 
rall, yet it is thus diſtinguiſhed, that ſome is wand, ſome is Hence de Leg. 3 
Timber, which the Law cals Materia. Timber is that which 2 5 e 
is fit to build or underprop withall: Wend is whatſocver is rar., v 
provided for fewell, ſo that under that name there paſſeth 
Reed, Cole, Turfe, Cow. dung, and whatſoever is any . „ e 
where ordinarily uſed for fewell. Timber is of a higher con- Litiene &.Ofli- 
ſideration than wood is, inſomuch as if a man bequeathunto , & S.idem 
an other all his wood that is in grove: field, there ſhall not Ide legai. 3. 
paſſe by this legacie, ſuch Trees as are cut downefor Tim- 
ber: but if they were dotterd Trees, or the owner thereof 
purpoſed them for fewell, and ſo cut them out into billet, 
or 


Plowd. ut ſupr. 


L. Ligns Appel. 
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or fagot, in ſuch ſort, as there could be no other uſe thereof 
than to burne, then it is otherwiſe: for by this meanes, of 


reat wood, it is become ſmall w od, as being cut out in 
Tides or ſplinters, fit for to burne.So that in the reckoning 
of the Civile Law, Timber ſtands not onely in the nature of 
the wood it ſelfe , but is in the deſtination and purpoſe of 
the owner, who according to his god liking may make that 
wad, which is fit for timber, fire-wod, or timber: which 
if it were ſo in account with the great Lawyers of this 
Land, the Church ſhould have more Tythes of Wood ap. 
pointed for fewell, and leſſe ſuite for the ſame. 

As they exempt the bodies of great Trees above xx, 
yeares growth, from payment of Tythes, ſo alſo they free 
the boughes thereof, upon this reaſon, that the boughes 
thereof are fit and ſerviceable for building, which although 
happily may be in ſome of them that are next to the Trunck 
of the tree, yet it is farre otherwiſe in thoſe that are more 
remote from the ſame, whereof there can bee no other uſe, 
than to burne : andtherefore the Law preciſcly holds, in 


caſe where wood is bequeathed , by which is meant fire- 


wood onely , unleſſe the Teſtator otherwiſe expreſſe his 


minde, the lops of timber trees, which the Law cals Swpera- 


lar.S.Offline De menta materiarum are bequeathed , for that the lops have 
Zeg. & Fed 3. not that uſe that the Timber hath, that is, to build or prop 


TL. Effi, C. de 
Pradiu mine- 


ran. 


up wirhall, but they ſerve to burne onely : By which ſeve- 
rall ends, there is ſeverall conſideration and account made 
of them. Neither is it to the purpoſe, that they alledge for 
the defence hereof, that the acceſſorie followeth the nature 
of the principall, for that rule is not true in every acceſſory, 


but onely in ſuch, wherein is the like reaſon as in the 


principall, which in the trunck and lop of a tree cannot bee 
alike for building. 

Further, how the Boughes of a tree that are of the ſame 
ſubſtance,as the body of the tree is,ſhould be acceſſories to 
the tree, I ſee not, for nothing can bee an acceſſory to an o- 
ther that'is of the ſame nature and ſubſtance as the other 
is; as the legge, or hand, are no acceſſaries tothe body, oe 
that 
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that the legge or hand are ot the ſame ſubſtance that the bo- 
die is: The & bild, neither while it is in the Mothers wombe, , , Fus Vemers 
neither after it is borne, is an acceſſorie to the Mother, for i ſpicende. 
while it is in the Mothers wombe, it is part of the wombe, 
and after it is ſevered from her wombe, it is a man or wo- 
man like principall as her ſelfe is: But that which is an ac- 
ceſſory to an other, muſt be of an other nature than the prins 1 
cipall is; ſo in naturall living creatures, haire, hoofes; . 
hornes, and finnes, and{uch other like exctements, are ac+ % 
ceſſories to theicreature whoſe they are, for that they are of 

afarre different nature from the bodies, out of which they 

come: and fo in other naturall things not living, as the 

Earth it ſelfe is, the Trees, Graſſe, and fruit that ſpring out 

of the ſame, are acceſſoties thereto. Further, in Civile mat.: 

ters, expences and executions are acceſſories to the cauſes 

out of which they riſe : and in Marriages, Dowries, and | 
Jointures are accounted acceſſories to them, for that with- 7 /4 fea 
out Marriage, neither Joynture nor Dowrie can and. "On 
Uſurie is ſaid to be an — — to the principall, not in ro- 

ſpect that the proper ſubject of either of them is Money, and 

o there is one ſubſtance or nature of them both, but in re- 

ard ot the dependencie the one hath of the other; for hee 

that will make challenge to Uſurie, muſt firſt prove there 

is a principall.But for the better clearing of theſe mattets of 

acceſſorie & principall, we muſt know that in bodies whoſe 

ſubſtance is all one, There are ſome parts like, which the 

Philoſophers call partes fimilares; ſome other unlike , being 

likewiſe called of them partes diſſimilayes, which in uo ſort 

are acceſſories one to an other, but make one continued 

bodie of both, which the La cals 1owutrey:; Similar parts 

are ſuch, as have one ſubſtance, forme, and figure, as the 

trunke or body of a tree is all one in inward eſſence, and 

outward ſhape : Diſsimilar parts are thoſe, which have 

one inward nature with the other, but are divers in out- 

ward ſhew, as the bougbes and rotes of the Tree are di- 

vers betweene themſelves, and different from the body, and 

yet all agree in one ſubſtance, and 77 all the generall wow 
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of Wend, whereby they are diſcharged from being acceſſa- 
ries the one tothe other, and yet they ate not under one ca- 
pacitie or ſervice, or one comprehenſion of Law, becanſe 
they are unlike one to the other ; and of unlike things, thore 
is unlike reaſon and unlike conſeque e. 8 

Now upon theſe grounds to exempt Timber Trees whol- 
ly from the ſervice of him, that is Lord aſwell of the tall 
woods, as of the low ſhrubs, is very hard, for though him. 


* ſelfe dwels not in houſes that are made with mans hand, 


nor hath any need of tall Trees to ropaire his Tabernacle, 
or prop up his dwelling: yet ſince hee hath left ſuch be- 
hinde him, as have charge of his flock, and feed them in 
word and worke untill hee come, and they dwell in earthly 
habitations, as other men doe, and their ediſices and buil. 
dings have need of repaire, in like ſort as other mortall 
mens houſes have, being all in like manner ſubject to rot- 
tenneſſe and corruption; great reaſon it had beene to have 


allowed him ſome proportion of theſe great wands; tow- 


ards his ſervants neceſſary uſes, during the time of their ſer- 
vice here, and if not in the very tenth it ſelfe, yet in the xxx. 
xl. or l. part of the ſame, that God thereby might have beene 
aſwell acknowledged to be the Lord of the great Oakes of 
the Forreſt, and that by bim they have their length, breadtb, 
and thichneſſe, as he is accepted and reputed to be Lord of 
the ſmall brambles and buſnies of the fia: for as now the 
caſe ſtandeth, God may either ſeem to hive forgot himſelf, 
that hee hath not made timber trees tytheable, as hee hath 
done other ſmaller woods,cſpecially having ſuch occaſion to 
uſe them, both in the Chaneels of Churches that are dedi- 
cated to his uſes, and alſe in the bulldings and repairings of 
his Miniſters houſes, who ſupply bis rœme in the ir ſeverall 
Congregations, untill hee returne to Judgement; or that 
may well be objected againſt us, in allowing ſuch things for 
-Tythes as us pleaſe, an{dfallowing the reſt, as was by that 
- ancient Father of the Church Tertullian, objected againſt 
the Senate of Rome, who being intreated by the Emperour 
Tiberius (for the ſtrange wonders and miracles he heard to 


: be 


| 
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be wrought by our Saviour Jeſus Chriſt) that he might bee 
entertained among the number of their Gods, retuſed fo to 
doe, for thatthey heard thatour Saviour was a . God, 
and did in no ſort admit the ſocietie and fellowſhip of other 
Gods; which this grave Father hearing, (although many 
yeares after) ſaid merrily, although wiſely, That God ſhould 


be God, if Man would let him. 


And thus far of thoſe cauſes which are held to be abſolutely 
of the Eccleſiaſtical cogniſance, and yet notwithſtanding are 
ecclipſed by interpolition of ſundry contrary. matters. 


CHAP. VII. 
de is 1 


In what caſes Diffamatorie words belong to the, Eccleſiafticall, 
and what to the Common, Law. in 


,<ZOw as concerning thoſe things which have beene ics 
d counted but in a certain meaſure of the Eccleſiaſticall 
a manner, been tried wholly at the Eccleſiaſtieall Courts, ſuch 


as are matters of Diffamation, and matters of Baſtardie, both 


which now adayes are much challenged by the Temporall 
Courts, to be of their cogniſance. But here firſt of Diffama- 
tion, then of Baſtardie. OW 

Io diffame theretore is, as Bartol (aith, to utter reproach- 
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I cognifance,& yet notwithſtanding have anciently, in 


Bartol l. turpia 


full. ſpeeches ot another, with an intent to raiſe up an ill fame J. de /egar. 3. 


of him; and therefore himſelfe expreſſeth the act it ſelfe in 
theſe words, Diffamare, eſt in mala fama ponere. 

Albeit Diffamations properly conſiſt in words, yet may 
they alſo be done by writing, as by Diffamatory Libels, & alſo 
by deeds, as by ſignes & geſtures of reproach;for theſe no leſſe 
ſhew the malicious minde of the Diffamer, than words do. 

Diffamatory words are uttered eicher in ſome ſcoffing or 
jeſting manner, ſo as facete & merry men uſe to doe, to make 
the company merry wherein they are; or they ate ſpoken by 
ſome that have ſome weakeneſſe, or diſtemperature in their 
brain, either by drink, phrenſie, or other lightneſſe, or by any 
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caſſmeſie in their tongue: or they are poured out upon ſome 
rancor and malice, by ſome that enyy another, with intent to 
difame him, & ſpread abroad a matter of diſgrace upon bim. 
If they be ſpaken in a jeſting manner to make the compa. 
ny merry, if it bee in a fine ſort delivered, it is by the Greeks 
called zu, and is by Ariſtotle held to be a vertue, al- 
though by S. Paul it is condemned as a vice; but if it bee in. 
bomely and groſſe ſort delivered, then is it accounted to be a 
kinde of rudeneſſe or ruſticitie; but whether way fo ever 
they be uttered, there is, for the moſt part, no advantage ta- 
ken againſt them, unleſſe thereby there follow any diſcredit 
to the party, upon whom ſuch jeſts are broken, for then are 
they not without blame, Nevin en ludus eſt in vitio, nei- 
ther can that bee called a jeſt or {port , whereby a mans good 
name is hurt, or any crime 2 7 ed upon him, 
- "The like may be faid of tho 1 * . hardly of any by 
the lubricitie of their tongue, or weakeneſſe of their braine, 
u bo for that they are not thought to ſpeake ſuch words mali- 
ciouſly, paſſe tor the moſt part unpuniſhed , Labricur enim 
lingua ne» facile ad fn trabendum eſt, no though a man in 
this cafe (peak ill of tho Prinee himſelfe: And the Civile Law 
is ſo farre ſrom taking hold of ſuch words in theſe caſes, that 
the Emperour himſolſe hath ſaid of chem thus: Si id ex le- 
vitati proce ſſerit, coutemnendum e ; fi ex inſania, miſeratione 
digniſſimum eſt. 


. ...' But the cauſe of ſuch words boe rankor or malice, then 


are they altogether to be puniſhed, for that there can be no 
zuſt excuſe made for them. 
Such diffamatory words as proceed of malice, imply either 
matters of crime, or matters of defect. R 
Such as imply matters of Crime, either are ſuch crimes 
which-1t is expedient for the Common-wealth to know, as 
Treaſon, Felonie, Murther, Inceſt, Adulterie, and (ach like, to 
the end they may receive due puniſhment, whereby God 
may bee pleaſed, and the Common- wealth fatisfied : Or 
they are ſuch crimes or faults, which it is not expedient for 
the Common · wealth to be acquainted vvith ; as vvhere one 
calleth one prodigall, or ſpend- chrift: For albeit it bee ex- 
N pedient 
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ient for the Common-wealth,that no man miſ-ſpend 

his eſtate, for that the Common wealth hath as it were an 
intereſt in every private Subjects ſtate, yet this is rather 
his owne hurt, than any other mans, and that which hee 
ſpends away unthriftily , commonly turnes to another bet- 
ter ſubjects gaine, whereby the Common-wealth is re- 
lieved in one, that it loſt in another; and for the moſt 
part there 15 no great corruption of manners in the example 
thereof. 
A great while it was before the Lawes of this Land 
tooke knowledge of Diffamations, as counting them 
things belonging to the Spirituall Law, ſo they weredulic 
' proſecuted, as may appeare by certaine Judgements and 


conſultations which have iſſued outthereon : but now let 7 2. rev. 
men proſecute them never ſo duely, yet Prohibitions goe 7./e/.22.Reg/P. 
out on them daily, and ſundry others are drawne to the 244.49. 


common Law Courts by action of the caſe ; wherein they 
have ſo infranſchiſed themſclves, as that they take upon 
them to confine the Eccleſiaſticall Law how farre it ſhall 
goe therein. Which limitations notwithſtanding, as farre 
as I can conceive, are but diſtinctions without differences, 
and ſo are in very deed but bare Synonomies, that is, diverſe 
names expreſſing one thing: for all the words in the ſaid 
limitation inferre no more than this, that Eccleſiaſticall 
men are not to deale in matters of Diffamation, but 
vvhere the matter of Diffamation is: onely Eccleſiaſti- 
call; and yet I reverence the Author thereof as a great 
man, and of like excellencie in this Law, as Pinar 
vvas in the other Law, and this I thinke to be commen- 
dation enough, for never any Lawyer in former 
had more commendation , or eulogie of vvit than himſeſte 
had. | 


In the firſt of theſe caſes, if a man proceede by ordi | 
courſe of Law, either for the puniſhment of the 8 — hor — 


by r offender to the Ordinary, or indicting 4 « & 2. 


him before the Temporall judge, or by admoniſhing him by 
any charitable — _ purpoſe to amend him, 
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and to recall him from ſuch offenſive waies as hee is char. 

ed to walke in: Or do any thing in Judgement for the de · 

ence of his owne cauſe, as in objecting ſome thing againſt 
the partie himſelfe, or his witneſſes, either for the cleva« 
ting, or diſcrediting of the truth of the cauſe, or the teſti. 
mony of the witneſſes; there can be no advantage taken a. 

gainſt him for he cannot be ſaid to defame, which uſeth the 

ſibertie the Law gives him: albeit in this caſe ſome adviſe 
that a man ſhal object none of theſe matters againſt another 
in judgement, but when his cauſe neceſſarily requires ſuch 
things to be ſpoken for the defence thereef, and that the 
partie that objecteth them doth proteſt he doth it not with 
a calumnious minde, but that the defence of his cauſe other- 
wiſe would not be juſtified. 

But if any man doe any oftheſe things malitiouſly, with 
purpoſe rather to utter his. owne cankred ſtomacke, than 
that hee would benefitthe Common wealth thereby, then 
is hee puniſhable : for although it be behoofefull for the 
Common wealth that bad mens faults ſhould be manife- 
ſted, that ſo wickedneſſe may be puniſhed, yet is it not fit 
they ſhould be uttered 1n reproachand choller. 

Ofthe ſecond ſort, although there be ſome that containe 
pettic crimes, yet are they many times ſo frivolous, as that 
they yeeld no action: for frivolous and ſmall things the 
Law regardeth not. | 

For ſuch Diffamations as ariſe upon defects, if the de- 
fects be ſuch that the contagion thereof is to be feared, uns 
lefle the people be forewarned of the danger that may enſue 
thereon,as incaſcsof Leprofie,the Plague, the French Pox, 
and other like infectious diſeaſes, and that it be revealed 
witha ſincere minde, rather to cauſe men to refraine their 
companie for feare of the infection, than of any malicious 
humors againſt the partie, thereby toreproach him, it is no 
Difamation. But if it be uttered in any ſpleene or choller 
againſt the partic defective, then is it actionable; for it is 
an uncivile part to lay open another mans defects: but if 


p4r.2,44,10. the defects be ſuch, as it nothing availeth the Common 


wealth 
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wealth they ſhould be knowne; as where a man objecteth 
againſt another any imperfeRion of his minde, or defor- 
mitie of his body, which hee had from his cradle, or hath 
happenedto bim by. any accident without any defaule of 
his, and cannot be ecafily remedied ; or reprocheth him 
with any thing in his ſtate or condition, wherewith hee 
is not juſtly to be charged, neither is there any juft cauſe 
offered the diffamer why hee ſhould uſe ſuch diſgracefull 
{ſpeeches againſt the other, then is it altogether puniſhable: 
For that ſuch things tend onely to contumelie and defpite, 
which the Law ſeeketh by all meanes to repreſſe, for that 
thereby charitic betweene man and man 1s violated, and 
the peace of the Common-wealth is many times broken 
and diſturbed. 

The proceeding in theſe cauſes inthe Civile Law was of 
two ſorts: for it was either ad publicam vindictam, or elſe, 
2 Rave iutereſſe, as the partie injuried made his choice 
thereof. 


Ad publicam vindiftam,was when the partic Diftamed, f. 4 f. cornels- 
ſought to have · the Diffamer recant his words, or tounder- am lin conſti- 
goe ſome open and infamous puniſhment for his raſh and #199444. 5. 


malicious ſpeeches, whereby it might be publikely knowne 
abroad that he did the other wrong. 
But Ad privatum intereſſe, was when hee fought not the 


leſſe quantitic according as the worth and calling of the 


perſon is, have had ſuch ſpeeches gone out of him) and ſo 
ſeekes to have his credit ſalved by xecompence in money, 


as the Judge or jurie, upon proofe of his worth and place, 
eeme it, and taxe it. In theſe actions, hee that ſued 


he had brought it to a Recantation or a publike diſgrace, 


could not have recompence of his credit by money, fave 


onely in caſe of commuration: neither hee that had got his 
credit valued by money, could have a publique diſgrace 
0 


k . a de verborum 
recalling of the flaunderous ſpeeches which were given „ation l. fi- 


out againſt him, but eſteemed his credit at ſome great rate p*/arronwm 8 


; Lan? 
(as that hee would not for a thouſand pounds; or more or 7 . 
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alſo inflicted for his ſatistaction, but what way hee had 
choſen, with that he muſt have reſted contented, for that 
irefull mens wraths otherwiſe would never have beene fa. 
tisfied, and the proſecution of theſe actions otherwiſe 
would be confounded. El 
Theſe two kindes of proceedings the Princes and Sages 
of former ages ſeeme to have ſorted to the two kindes of 
uriſdiction that are amongſt us, the one Spirituall, the o- 
ther Temporall: and therefore the Law of the Land it ſelſe 
faith, in a cauſe of Diffamation, when money is not de. 
manded, but a thing done for puniſhment of ſinne, which is 
all one, as when the Civilians ſay, when it is done ad pabli. 
licam vindictam, it ſhall be tryed in the Spirituall Courts: 
whereupon by argument of contrary ſenſe it followeth, 
that where the puniſhment of ſinne is not required, but a. 
mends in money is demanded, there it is to be tryed in the 
Temporall Court, for the Law would that every man 
ſhould have his remedie 2 to reaſon in what ſort 
him beſt liketh. And therefore be the fault what it may be, 
that the words of the Diffamation do ſound unto, as long 
as it ſtands but in words, and the partie doth not take upon 
him to juſtiſie the matter that is compriſed under thoſe 
words, and doth ſeeke but for the puniſhment of the ſlande. 
rous words onely, ſo long it is to be tried at the Spiritual 
Law'; for the Law ſpeaketh in generall in caſes of Diffa- 
mation, where ſhment of ſinne onely is required: ſo 
that where a man is called Traitor, Felon, or murtherer, 
or any other crime belonging unto the Common Law, be- 
ing every one of them words of great diffamation, ſo the 
artie therein ſeeke puniſhment onely, and not his private 
intereſt, there the Spirituall Law is to hold plea thereof. 
For where the Law doth not diſtinguiſh, there neither 
ought wee to diſtinguiſh : but the Law hath ſaid in gene- 
rall, that cauſes of Diffamation, whoſe proſecution is thus 
qualified, do belong unto the tryall of the Spirituall Law: 
and therefore even thoſe caſes before remembred where 
the partie followeth this Kinde of proſecutions, ought b 
that 
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that Law to belong unto the Spirituall Court, as on the 
contrarie ſide, Spirituall canſes of Diffamation being pro- 
pounded to a pecuniarie end ought tobe ordered ina Tem- 
porall Court, 

But where any man takes upon him to juſtifie the crime 

that hee hath olyeRed, there either Court is to hold plea of 
the crime that properly belongeth to that Court, for that 
now words are no longer in queſtion, but matter is intry- 
all, whether the partie diffamed hath indeed committed 
that offence that he is charged withall or no; which can be 
tryed in no other Court, than in that to which it deth pro- 
perly appertaine. And that this was the courſe ancientl 
held in matters of Diffamation betweene the Ecclefiaſticall 
and Common Law, it is manifeſt by the Statute of 2. of £d- 
ward the 3. chapter it. wherealthough the Statute taxeth 
the perverſe dealing of ſuch, who when they had beene in- 
dicted before the Sherifes in their Returne, and after de- 
livercd by Inqueſt before rhe Juſtice of the Aſſiſe, did 
ſue the indictors in the Spirituall Court, ſurmiſing 
againſt /them that they had diffamed them, and there- 
fore in that caſe forbad the like ſuits; for that juſtice there. 
by was hindered, and many people were feared to indict 
Offenders: yet that Statute plainly ſheweth that 1n all other 
caſes of Diffamation riſing out of Temporall crimes beſide 
this, the Eccleſiaſticall Law had the cogniſance: and that 
this was forbidden, it was not for that words of this na · 
ture, could not be cenlured at the Eccleſiaſticall Law, when 
puniſhment of fin onely is required, but for that it was not 
fit that thoſe things, which had beene once ordered in one 
Court, ſhould be called againe to examination in ano- 
ther : and therefore the generall proceeding in matters of 
Diffamation, is not there prohibited, but the particular 
croſſing of matters after judgement is there reprehended. 

So that the diſtinction whereof I formerly ſpake , 
which taketh upon it to determine when a caſe of Diffa- 
mation is of the Temporallcogniſance,and when uf the Ec- 
cleſiaſticall, cannot here take place: for that it is contrary P 
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the former Statute or Decree that divided theſe caſes into 
Temporall or Eccleſiaſticall cogniſance by the varietie of 
the proſecution thereof, and that it is contrarie to the an- 
cient ptactiſe that hath confirmed this proſecution in ej- 
ther Court, but eſperially in the Eccleſiaſticall Court, 
which hath Till holden the triall ef ſuck Diffamations 
wherein fin hath bin only ſought to be puniſhed, untill now 
of late, that men have ſtept over the bankes, of theirautho- 
ritie and confounded either Juriſdiction with the promiſ- 
euous acts one of another; when as the Statute it ſelfe is 
plaine, that the Authors of this Statute or Decree, whether. 
foever you call it, which ſet theſe bounds to either Law, in 
proceeding upon matters of Diffamation, reſpected not ſo 
much the qualitie of the crime, upon which the Diffamati. 
on grew, as the manner of proceeding therein, ayminy in 
the one at publique vendict. which is to be ſought out ol 
the Eccleſiaſticall Law, and in the other at private intereſt, 
which is to be had out of the Temporall Law. 
Neither is an Action of Diffamat ion, a matter of ſo light 
eſteeme or qualitie, (a mans fame or good name being in 
equallballance with his life) as that it ſhould be drawne a. 
way to be attendant on any other action that is of ſmaller 
weight or importance than it ſelfe is: for this is one of 
thoſe Actions which for the ſpeciall preheminence there. 
of, are called AFiones prejudicidles, that is, ſuch that draw 
ſmaller cauſes unto them, but themſelves are drawne of 
none other, but ſuch as are like principall, or greater than 
themſelves are. So that unleſſe the manner of proceeding 
bring theſe cauſes under the compaſſe of the Common 
Law, in ſuch ſort as I have before ſhewed, the coupling of 
them with another matter of the ſame Law, will hardly 
bring them under the triall thereof: fer that there be few 
actions greater then it ſelfe is, ſo that if the crime be Eccle- 
ſiaſticall, howſoever it toucherh a Temporal cauſe;the try- 
all ſhall be ſtill at the Eccleſiaſticall Law. And the fathe that 
I fay of Diffamations riſing out of Eccleſiaſticall crimes, 
1 hold alſo to be true in Diffamations ſpringing out of 
h Temporall 
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Temporall crimes, where puniſhment is required for the 
offence committed, and amends in money is not * 
ed, unleſſe happily that grow of penance injoyned, which 
the offender will redeeme by giving money to the Judge, 
or to the partie grieved. And tbis I take to be a farre better 
limitation for either Law, having the ground ofthe Civile 
Law, and a Statute of the Common Law, and common rea- 
ſon it ſelfe for it, than the other diviſe is, which ſo diſtin- 
guiſheth this buſineſſe, as (till it makes it reſt in the mouth 
of the ſudge, which cauſe of Diffamation is meere ſpiritu- 
all, and which not, which were not to be done if there were 
cleare dealing in the matter: for Lawes are ſo to be made, 
as that as little as may be, be left to the diſcretion of the 


Judge, but all be expreſſed as farre as the nature of the cauſe 


vill give leave: vvhich albeit it be h rd to doe, for the 
varietie of the caſes that every day happen, never thought 
on before, yet that is to be laboured ſo farre as may be; 
for this libertie of leaving many things to the Judges di- 
ſeretion, is many times great occaſion of confuſion in Ju- 
dicature, ſaying ſometimes this, and ſometimes that, as 
his private humor ſhall lead him : and therefore a plaine 
diſtinction betweene both the Lawes vvere beſt, that 
wy man may ſee, and ſay vvhat is proper to either of 
them. 


. 


T hat the ſuit of Baſtardie, as well in the principall as in the 
incident belongs unto the Eccleſiaſtical Law. 


Nd thus farre as concerning matters of Diffamati- 
on. Now followeth that I ſpeake of matters of Ba- 
ſtardie. ö 1 
Baſtardieis an unlawfull ſtate of birth, diſabled by divine 
and humane Lawes to ſucceed in inheritance. 
Of Baſtards, ſome are begot and borne of ſingle women, 


(in which ranke alſo I put widowes) ſome other of married 


women. 
112 Of 
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Of ſingle women, ſome are ſuch as a man may make his 
wife, if himſelfe be ſole, and unmarricd, as thoſe that are 
kept as Concubines in place of a mans wife; ſome other are 
ſuch as a man cannot make his wife, although himſelfe be 
ſole and unmarried, for that either they are already pre- 
contracted to ſome other, or that they be in ſo neere a de. 
gree of affinitie or conſanguinitie one to the other, that the 
marriage would be damnable, & the iſſue thereof unlawfhll, 

Of tuch as are begotten of ſingle women, by ſingle men, 
who are in caſe to marrie them if they will, ſome are called 
by the Civile Law Filii Naturales, becauſe they were begot 
by ſuch as they held for their wives, and yet were not 
their wives, who might be legitimate by ſundry waies, as 
hercaſter ſhall be ſhewed. 

Some other begot of ſingle women, if they were begor 
in vage luſt, without any purpoſe to hold ſuch a one for a 
Concubine, but upon a deſire only to ſatisſie a mans preſent 
luſt, whether they were begotten by married men or ſingle 
men, were called Spurii, vvho for the moſt part are putative 
children, and their father is not otherwiſe knowne then 
by the mothers confeſſion, vvhich ſometimes faith true, 
ſometimes otherwiſe. Iſidore ſaith, they vvere ſo called 
becauſe they were borne out of puritic , for that ſuch kinde 
of luſt is contrary to holy Matrimonie, whoſe bed is un- 
defiled, and therefore the other is corrupt, and abomi- 
nable. 

But where any was borne of a woman fingle or marri- 
ed, that proſtituted her ſelfe to every mans pleaſure, and 
made publike profeſſion of her ſelf to be an harlot, (ſuch as 
they are whom the Law calleth Scorta) theſe were called 
CManzeres. 

Thoſe which were degotten of married women were 
called Noths,becauſe they ſeemed to be his children whom 
the marriage doth ſhew, but are not, no other wiſe than ſome 
feavers are called Nothethat is,baſtard feavers,becauſe they 
imitate the tertian or quartan Feaver in heat, and other 
accidents, but yet are neither tertians nor quartans, as the 
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tearned Phiſicians well know : but theſe are counted fo to 
bee baſtards,if either the husband were ſo long abſent from 
his wife, as by no poſſibility of Nature the childe could bee 
his; or that the Adulterer and Adultereſſe were ſo knowne 
to keepe company together, as that by juſt account of time, 
it could not fall out to be any other mans childe but the A- 
dulterers himſelfe: and yet in theſe very caſes within this 
Realme, unleſſe the huſband be all the time of the impoſsi- 
bility beyond the Seas, the Rule of the Law holds true, 
Pater is eſt quem nuptiæ demonſtrant. r als mmol 

The moſt nefarious and laſt kinde of Baſtards arethey 
whom the Law calleth /nceſtuof, which are begot between 
Aſcendents & Deſcendents i» inſinitum, and betweene Col- 
laterals, ſo farre as the Diyine Prohibition and the right in- 
terꝑretation thereof doth ſtretch it ſelfe. 

The effects ot theſe forts of Baſtardies are divers. 

Firſt, it ſtaineth the bloud, for that hee that is a Baſtard 
can neither challenge Honour nor Armes from the Father 
or Mother, for that he was begot and borne out of Matri- 
mony, which is the firſt ſtep to Honour: and therefore the 
Apoltle calleth Marriage honourable, whereupon: it muſt 
follow, that the oppoſite thereof is ſhame ; for, albeit it bee 
no ſinne for a Baſtard to be a Baſtard, yet is it a defect in him 
tobe ſuch a one, and a thing eaſily ſubject to reproach. 


* 
— 


& 


Heb. 13.4. 


Secondly, it repelleth him that is a Baſtard, from all ſuc. - 


ceſsion, deſcending from the Father or the Mother , whe- 
ther it be in Gods or Lands, unleſſe there bee ſome other 
collaterall proviſion made for the ſame : for that all ſuch 
Lawes and, Statutes as are made to any of theſe purpoſes, 
were intended to the benefit of ſuch as are legitimate, and 
are next of kin by lawfull ſucceſsion, and not by unlawfull 
conjunction. | G40] 

lo legitimate him that was a Baſtard, when there could 
no claime be made unto his birth right but by grace, among 


the Romans, were ſundry, wayes; firſt where the Father of 


the Baſtard ( they being both ſingle perſons) married the 
woman, by whom he begot the child; ſecondly, where * 
113 ther 


28.8. cap. 7. 


r. Mar. 1. parts 
en. ca p. 5 
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ther did by his laſt Will and Teſtament, or by ſome publick 
inſtrument ſubſcribed by witneſſe, name him to be his natu- 
rall and {awfull ſonne, or ſimply his ſonne, without the addi. 
tion of any of theſe two words, baſe, or naturall, and there. 
withall did make him his heire, which could not be, but in 
{ach cafes ontly, where the father had no other naturall and 
lawfull childe left alive. . 

Thirdly, whereas the Prince by his Reſcript, or the Se. 
nate by their Decree, did doe any one that credit, as to grant 
them the favour of legitimation, which was done, tor the 

t, in ſuch caſes onely, where either the father of 
the childe, or the childe himſelfe, offered himſelfe to be at- 
tendant on the Court or Prince. | 

In this Realme, none of the foreſaid legitimations take 
place, as farre as I can learne, but onely that which is done 
by Parliament, and that very rarely ; for beſides thoſe that 
King Hear the eigth did in the variety and mutability of 
his minde, towards his owne iſſue, | thinke there cannot be 
many examples ſnhewed : for, as for that which is wrought 
by ſubſequent Marriage, being a thing anciently preſſed b 
the Clergie of this Land, to be admitted in like ſort, as it is 
aſed in other Lands, where the Eccleſiaſticall Law taketh 
place; it was rejected by the Earles and Barons with one 
voyce, and anſwer was made, that they would not change 
the Lawes of the Realme in that point, which to that time 
had beene uſed and approved. All cheſe caſes of Baſtardie 
m other Lands, whether they be ſuch, or not ſuch, are tria- 
ble by the Eccleſiaſticall Law : But here with us it is que- 
ſtionable, to what Law, and how farre they doe appertaine, 
whether to the Eocleſiaſticall or Temporall. 

For the matter of Baſtardie, what it is, the Eccleſiaſticall 
Law, and the Temporall differ not; but there is a diverſitie 
betweene them in the proſecution thereof, for the Eccleſia- 
ſtioall Law bringethit two wayes in Judgement; the one 
ineidently, the other principally but the Common Law ma- 
keth two ſorts thereof, the one generall, the other ſpeciall: 
Bur firſt of the Eccleſiaſticall diviſion, then of the Tempo. 


call Baſtardic 
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Baſtardie is then ſuid to be incidently propounded;when 
it is laid in barre of ſome other thing. that is principally 
commenced; as when one ſueth for an inbheritance that he 
pretendeth is due unto him by his nativitie, an other eroſ- 
ſeth him thtrein, by obj ov, Fare him baſtardie, with 
rpoſe to:exclude him from his aftionin the inherirances 
rod the barre is in the incident, becauſe it comesexcluſive- 
iy to the action of inheritance, but the action for the inheri- 
tance it ſelfe was in the —.— for that it was begun in 
conſideratton of the inheritance and not with intent to 
prove himſelfe legitimate; which happily: her nevet 
dreamed of, when he firſt entered his action fur the inheri- 
tance. In which cafe; he which is charged with the 'baſtar. 
die, may require himfelfe tobe admitted to prove himſelft 
legitimate, before the Eceleſiaſticall Þ de, and toi beę pro 
nounced to be ſuch a one, d Cn e Regiinnan pr Glarvi th, 7. 
tinet apnoſcere de Baſtardia: Agaiuſt which the Law of the . 13. 
Land doth not oppoſe it ſelfe, but acknowledge it to hee 
the right of the Church. And yet to avoid all ſubtill and 
ſurreptitious dealing in xis behalfe; it hath ſet dowync a 
warie and cautelous formt of proeesding, 'by!which:the 
ſame ſhall be brought unto the Ordinarie, and ſuch as tave 
intereſt inthe ſuit, may have notice thereof, and time to 
object in forthe of Lawagainſ the /provfes dad witneſſes: of 
him that pretends himleſfe robe Mualier; js the ih inke 
gd: und whar Mhalbbecerrified herein by the Ordlinarie, 
as concerning the nativity of him that is burthened do be a | 
Baſtard, (that is, whether hee were borne before ur aſter , dil. 7. 
his parents marriage) ſhall be ſupplied in the Kings Court, 4: hay 


7 


either by judging for, or againſt the Inlet itunce . u 


9 Hen, G. ca. 1. 


But Baſtardie is then taten to beeprincipallypropbun. 


ded; when eithet one finding himſaſſe do be-greeved with 


ſome malicious ſpeech of his adverſarie repreaching him 


with Baſtardicj ot Himfelfo farin v bexmpeachedin his 


gd name, brxight, dothauke u vomit to cereus twriei- 


tie, by calling inte the Law / him or them by hotii her is 


' reproached; ot fearetii to bee impeacked in his right and 
A.. 


credit, 
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credit, to ſee him, to prove himſelfe legitimate, and to al. 
tedge dc object againſt it, if they ought have, or can have to 
the contrary: which if either they doe not, or doing to the 
utmoſt what they can, can bring no god matter againſt his 


- preofe, but that it ſtands ſtill god and effectuall in Law, to 


g9.Hen.6. 411.3 


all intents and purpoſes whatſoever (although perhaps 
hereby hee ſhall not be able to carry the inheritance, both 
for that it appertaineth not to the Eccleſiaſticall Law, to 
judge of Lands, Tenements, or Hereditaments; and alſo for 
chat there is a preciſe forme ſet downe by Statute, how 
ſuits of this nature ſhall be recovered) yet if no oppoſite 
or contradicter appeare herein, and the ſuit was onely ta- 
ken in hand againſt ſuch, as either openly reproached him, or 
ſecretly buzzed abroad flanderous ſpeeches, as concerning 
his legitimation: it ig not to be doubted, but by an accident 
alſo it will he goed for the inheritance it ſelfe, for where a 
mans legitimation is ſufficiently proved, thereon followeth 
all things which naturally thereto belong. But ifany man 
urge the forme of the Statute, being intereſſed therein, then 


muſt it neceſſarily be followed, for that otherwiſe it would 


be thought, all that was done before, ſo farre as it may con- 
cerne the inheritance , although it were but in a conſe- 
quence, were done by colluſion. This kinde of proceeding 
hath'been mach more in uſe in former times than it is now, 


and never any oppoſition made againſt it: but now it goeth 


not altogether eleere without contradiction, as many other 
things are offenſively taken, which notwithſtanding have 
2 ound, and ſufficient warrant for them. 

And fo farre as concerning the Eccleſiaſticall proceedings 


in this buſineſſe: Now tothe Temporall ſorts of them; 


1 Generall-Baſtardie is ſo called, becauſe it comes in inci- 
dently, and is in groſſq objected againſt ſome that ſue in a 
matter principall, to diſappoint his ſuit, This ſuit, becauſe 

it is of the Eqglcliaſticallcogniſance, it is ſent.by the Kings 

- writto the Ordinarie, with cextaine additions for more per- 
ſpicoity of the inquirie:thereof ; as that whether he that is 
charged with the Baſtardie, were borne in lawfull Matri- 

monie, 
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monie;or out of Matrimonie, or whether he were borne be- 


Lib. Intrac, 


fore his Father and Mother were lawfully contracted toge- f.. 35 


ther in Matrimony,or after. All which the Ordinarie makes 
inquirie upon by his one Ordinarie and paſtorall authori- 
tie; for that matters of Baſtardy doe originally belong to 
the Eceleſiaſticall Court, and not to the Temporall : And 
as hee findes the trueth of the matter by due examinati- 
on to bee this, or that, ſo hee pronounceth for the ſame in 
his owne Conſiſtorie, and makes certificate thereupon to 
the Kings Court accordingly ; and as hee pronounceth, ſo 
the Temporall Judges follow his ſentence in their judge - 
2 either for, or agaiaſt the Inheritance that is in que- 

IOHs ' 

Speciall Baſtardy they ſay is that, where the Matrimony 
is confeſſed, but the priority or poſterioritie of the Nativi- 
ty of him whole birth is in queſtion,is controverſed;which 
to my thinking, if I conceive aright, is no other thing than 
the generall baſtardie, tranſported in words, but agreeing 
in ſubſtance & matter with the other: for even theſe things 
which they pretend make ſpeciall Baſþardie, are parts and 
members of the generall Baſtardie, and are either confeſ- 
ſed or inquired upon by vertue of the Kings writ in the 


ſame: For firſt for the Matrimonie that is here mentioned, 
it is there agniſed both by the Plaintife in pleading of it, 


and the Defendant in the anſwering thereto, and therefore 
the Plaintifes plea is thus; Thou art a Baſtard, for that 
thou waſt borne before thy parents were lawfully con- 
tracted together in Marriage, or before their, Marriage 
was ſolemnized in'the face. of the Church : To which the 
Defendants reply is, I am no Baſtard, for that I was borne 
in lawfull Matrimony, or that 1 was borne after that my 
Father and Mother were lawfully married together : In 
both which you ſee, there is a Marriage confeſſed, and the 
queſtion onely is of the priority or 7 eriority of the nati- 
vity of him that is charged withall, whether it happened 
be fore, or after his parents marriage, which, as they hold, 
is the other member of ſpeciall Baſtardie: and yet this 
: K k priority 


Bratton, 


Lib. Intrac. 
fol. 35. 
Glanvill lib. 7. 
cap. 1 Fo 
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prioritie ot poſteriorſtie of narivity, by vertue of the King 


wit; comes no leſſe in inquirie to the Ordinat ie in the cafe 
of the generull Haſtardie, than they make it to be traverſabſe 
in the ſpeciall Baſtardie; and therefore the writ to the Or. 
dinary for genetall Baſtardie, is conceived in this manner: 
wit. Irgniratis utrum praditbas A. pars rea, genitns vol na. 
ru fuit ante Mutrimomam contrattum inter talem Parem 
ſuum, & talem Matrem ſults: vel poſt. So that either they 
muſt confeſſe there is no ſuchiba ſtardie, as they make ſhew 
there a8, Wiverfe fror that that is tried before the Eccleß. 
aſticall Judge, or that 'thetnſelves doe confound the mem. 
bers that ſhould div ide the ſame; and make them one, or 
the other, as them liſt; for both ſimply they cannot be, un- 


leſfe they be diſtitiguiſſed with gther notes ard differen- 


beb, than hitherto i Hulle chey une. But to ſay the truth, if 
theſe things be well weigbed and conſidered, ſpeciall Ba- 
ſtardie is hothing elſe, But the definition of the general, 
Atid-the generall àgaine is nothing but the definite of the 
ſpectall:for Wbelberer er ix born out 6f}or before lawful Ma. 
ti imome, hee 18 Büſtürch and be sgiine ig a Baſtard that is 
dorne before; or out of HUI Matrimeny', ſo that theſe 
thitigs to bee Baſtard, and to bee borne out of lawfull Ma. 
trimòny ate convertible one with the other: ſo then as it 
were very hard to mate a divoree betweene theſe things 
hat are ſo Heere in titure one to the orher; being toriverti. 
dle ter nes one to the other; fo hard againe it were in poli. 

eie to dis joyne theſethitgs in trial, that are ſo neere in al. 
finitie one to the other, becauſe they'tire the ſame in ſub- 

ſtance and nature as the other are, and therefore E.dem jure 


22... cg. cenſer dubem; And alſo ne continent ia cuuſuraus dividanty, 


BO u. 


which is no leſſe abfurditie in Law, than it is a groſſeneſſe in 
other learniog, to deny a principle, or generall Maxime of 
the profeſsion. 

And ſo farre hitherto as concerning the reaſons and arꝑu- 
ments, that may be brought againſt ehis ſpeciall Baar ke. 
No wit reſteth that I ſhewẽ by ancient preeedents, that both 
theſe ſorts of Baſtardy have appertained to the Eccleſiaſti- 

SY call 


judgement in the cauſe of the 


ca Courts only; and the fir ſtpretedemt is in the incident 
tho other l the principall : und the precedent is no leſſe 
ancient than Henry the ſeconds time, as that which happe- 
ned under Alexander the third, about the yeare ot our Lord 
r160: and the caſe is this. . | 


* 


Acertaine man of Norwich Diocefſe called K. H. had iſſue 


I. H. who had a Son called C. M. H. deceaſing before A. I. 
his Father, C. H. ſucceeded in his Grandfathers Inheri- 
tance, his ſaid Grandfather being dead; but A4. H. Brother 


to the ſaid Grandfather,pretending that the ſaid I. H. was x 
Baſtard; draweth the ſaid C. H. into the Tempora Court 


75 the Inheritance; whereupon C. H. called the faid A4. 
into the Biſhop of Norwich his Court, for the triall of 
his nativity ; but the Biſhop long { proceecting the cauſe, C. 
H. appealed to the Pope, who delegated the ſame cauſe to 
the Biſhop of Eæceſter, andthe Abbor of Mere, with or- 
der, That if the faid M. H. ſhould not within two Moneths, 
prove that which hee objected againſt C. H.that then they 
ſhould intimate the ſame to the ſecular judge, before whom 
the inheritance was in queſtion, that he ſhould not ſtay any 
longer upon the queſtion of 1 but proceed to 

inheritance. Which preſident, 
though it be long before the Statute of Baſtardit, made by 
Henry the 6. and fo no writ went from the Temporall 
Court, for the . — f * it —— 3 — 
Temporall Judges in thoſe dayes did not proceed to Judge. 
ment i che briteipalt cauſe, before the incideiit — deci- 
ded by the Ordinarie ; and that they counted baſtardy then 
to be of the Ecclefiafticall cogniſanee and that it was law- 
full kor him that was pretendedito be æ⁊ Baſtard, to 


the 
determination thereof, or were ſuſpected of partiality. 

And thus farre of the incident: There is an other much 
like precedent to this in the ſame Kings dayes, but that is in 
the principal, for that the inheritanceeame not firſt in que- 
ſtion, but the legititmatidũ it felfè, and the caſe is as follow - 


7 be appeale 
from His OrdmMarie, if either the Ordiharie detract 


eth. A certain man called „ one Anhline, the wife 
Kk 2 | 


of 
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Cap. Lausor. ext. 
qu files ſremt 


legitin1n, 


Cap. Cauſam. 
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of one Alin, by whom be. was ſuppoled to have begot one 
Agatha, who alſo being married, had a Sonne called Ri. 
chard ; Ralphe going beyond the Sea, left Richard and his 
Mother Agatha in poſſc{sion of all his gods and lands; 
but newes being after brought, that the · ſaid Ralpbe was 
dead beyond the Sea, Francis the Brothet of the ſaid Ralphe, 
ſpoyled the ſaid Richard obthe poſſrſs ion of all the gods 
and lands he had of the ſaid Ralphe his Grandtather, for that 
he did pretend the ſaid Agatha his Niece, and Mother of 
the ſaid Richard was not borne of lawfull Matrimonie, fo 
that neitheir ſhee her ſelfe, nor her ſonne oyght to ſucceed 
the Brother of the ſaid Francs, but that the inheritance 
thereof did belong unto himſelfe: whereupon the ſaid Ri- 
chard being thus ſpoyled by Francs his great uncle, obtai- 
ned Letters of reſtitution to the Biſhop of London, the B. of 
Forceſter,and the B. of Exceſter under this forme: That be- 
fore they centred into the principal cauſe, which was this, 
Whether the ſaid Agatha were borne in lawfull Matrimo- 
nie, or not, they ſhould reſtore the ſaid Richardto his Grand- 
fathers inheritance. But the Biſhop of Rome, after under- 
ſtanding by the ſaid Delegates, that the plea of inheritance 
within this Realme, did not besaß unto the Church, but 
unto the King, recall d that part of his reſcript, which con- 
cerned the reſtitution of the ſaid Richard to his iuheritance, 
and gave order to the foretaid Biſhops, to proceed in the 
cauſe of legitimation;willing them to inquire, whether the 
ſaid Apgatba were borne of the ſaid Aneline in the life time 
of her huſband Ain, & when ſhedwelt and cohabited with 
him, as with her huſband ; or whether the ſaid Ralybe, Fa- 
publickly, while the, {nc Allis yet lived; And if they found 
it to be ſo, then they ſhould pronounce her the ſaid Agatha 
to bee a Baſtard, for that Aueline her Mother could not bee 
connged,. Bi bes a wit, but | ef which defiling her 
ulbands bed, preſumed to Keepe company with, an o- 
ther, her huſband, yet 1 ive ;; But if they Found it 
other wile, then they ſhould pronounce her, the ſaid .A. 
> OY = garbs 


ther of the ſaid Agatha, kept the ſaid Ancline d | 
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gatha to be legitimate. All which was done after the death 
ofthe ſatd Ralph and Aneline, as the Decretall it ſelfe 
ſhewes : Neither was there any authoritie that oppoſed it 
ſelſe againſt that proceeding , but held it to be good and 
lawfull, though it were in terme of ſpeciall Baſtardie, for 
then that which they now call ſpeciall Baſtardiè, was not 
borne. Beſides hereby it appeareth, that the Ordinaries 
then did not onely proceed in cafes of Baſtardie incidently, 
that is, when a ſuit was before begun in the Common Law, 
upon atriall of inheritance, and that by writ from the Tem- 
porall Courts, but even originally, and that to prepare way 
unto inheritance,or any other good that was like to accrue 
unto a man by ſucceſſion, or to avoid any inconvenience 
that might keepe him from promotion, as may appeare by 
this practiſe following. 

Prieſts in the beginning of the Raigne of Henry the 3. 
yet marriediecretly, and their children were counted ca- 
pable of all inheritance, and other benefits that might grow 
unto them by lawfull marriage, ſo that they were able to 


prove that their parents were lawfully married together 


by witneſſes, or inſtruments : which many children did, 
either upon hope of ſome preferment, that by ſucceſſion or 
atherwiſe was like to come unto them, or to avoid ſome 
inconvenience that otherwiſe might light upon them for 
the want of that proofe, ſome their parents yet living, o- 
thers their parents being dead, and the proceedings before 
the Ordinary was holden good, to all intents and purpo- 
ſes, even inthe Common Law, for otherwiſe they would 
not have ſo frequented it: for as yet there was made no po- 
ſitive Law againſt marriages of Prieſts, and Minifters, but 
the Church of Rome then plotting againſt it, (for that hy 
that they pretended the cure of Soules was neglected, and 
the ſubſtanc of the Church waſted and diſſipated, ) did 
by Othe,then Legate 4 Latere to Gregory the ninth or- 
der by a Conſticurion, that all ſuch Miniſters as vvere 
married, ſhould be expelled from their Benefices, and 
their Wives and Children ſhould be excluded from 
KEZ all 
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all ach livelihood, as the Fathers had got during the time 
of the Marriage, either by themſelves, or by any middle 
perſon, and that the ſame ſhould become due unto the 
Church, wherein they did reſide, and that their children 
fro that titre forth ſnould he diſabled to injoy holy orders, 
unleſſe thy were otherwiſe favourably diſpenſed with- 
all which G onſtitut ion although it wrought to that effect, 
to barre Prieſts for that time of their Marriage, untill the 
lightof the Goſpell burſt out, and ſhewed that that do- 
ctrine was erronious, yet to all other effects, the procee- 
ding in the caſe of Baſtardie ſtood good as a thing due to 
be — by holy Church. And therefore Limod comming 
long after, in his Catalogue that hee maketh of Eccleſiaſti- 
call cauſes, reciteth Legitimation for one among the reſt, 
for that in thoſe daies there was no diſpute or practiſe to 
the contrarie. . 

And thus farre as concerning thoſe things wherein the 
Ecclefiafticall Laws are hindered by the Temporall in their 
proceedings contrary to Law,Statute,and cuſtome ancient- 
ly obſerved, which was the third part of my generall di. 
viſion. Now it followeth that I ſhew wherein the Eceleſi- 
aſticall La may be relieved, and ſo both the Lawes know 
their owne bounds, and not one to over - beare the other as 
they doe at this day, to the great vexation of the ſubject, 
and the intolerable confuſion ot them both, which is the laſt 
part of this Treatiſe. 


PART, 
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The meanes how to relieve the ¶ vill Lam: that they are of 
1 two ſorts : that two things are required to the firſt meane, 

and that the former of theſe u the right interpretation of 
S  Lawes,and what that is, 


e meanes therefore to relieve the profeſsion 


0 wp > of the Civile Laware two. The firſt is, by the 

(112 reftoring'ofthoſe things which have beene po- 
e vwerfully by the Common- Law taken from 
| them, andt he bringing of them backeagaineunto their old 


- and wonted courſe : The other is by allowing them the 
. practiſe of ſuch things as are grievances in the Common- 
- wealth,andfitto be reformed by ſome Court, but yet are 
/ by no homes Law provided for. 

$ The firſt of theſe ſtands in two things, whereof the one 
A is the right interpretation of the Lawes, Statutes and cu- 
t ſtomes which are written, and deviſed in the behalfe of the 
Ecclefiaſticall Law. The other conſiſteth inthe correcting 
and ſupplying of ſuch Lawes and Statutes that are either 
ſaperfluous or defective in the penning, made in the be- 
halte (as it is pretended ) of the Eccleſiaſticall profeſſion, 
but yet by reaſon of the unperfect penning thereof, are con · 
ſtrued for the moſt part, againſt them. 

Ibe right interpretation of the Law, Statutes, and Eu- 
ſtomes pertaining to the practiſe, ſtandeth as is pretended in 
| the Judges mouth, who notwitbhſtanding hath that authori- 
tie fromithe Soveraigne, and that not to judge according 
as him beſt liketh, but according as the right of the cauie 
doth requite. oy 

0 
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The ſupply or reforming of that which is over-plus, or 
defective, is in the Parliament, ſo notwithſtanding as thar 
the Prince evermore breatheth life into that which is done, 
Lawes, Statutes or Cuſtomes, are then beſt interpreted 
when as the very plaine and naturaltenſe of them is ſought 
after, and no forraine or ſtrained expoſition is mixt with 
them;for that turneth juſtice into worme-wood,and judge. 
ment into gall : then that the Judge be not too ſubtill in his 
interpretation, but follow ſuch expoſition of the Lawes, as 
men of former age have uſed to make, if they be not plairj. 
ly abſurd, and erronious, for oft ſhifting of interpretations 
breedeth great variance in mens ſtates, among ſuch as have 
buſie heads, and much diſcrediteth the Law it ſelfe as 
though there were no certaintie in it: with which ang 
the ſage Judges of our time cannot be charged, -forough 
that Tknow, yet (I cannot tell how) men much complaine 
that Lawes are farre otherwiſe conſtrued in theſe daies, 
than they were in former ages : which as it isan ordinarie 
complaint in the Temporall Courts, ſo it is not without 
cauſe, much lamented at the Spirituall Court, where the 
interpretation upon the three Statutes of Tythes made by 
King Henry the eight, and Edward his ſonne, among other 
inconſtancies of cther Lawes, hath ſuch great varietie of 
ſenſe and underſtanding in ſundrie points , as that if 
the makers thereof were now alive, and the fivſt expoſi- 
tors thereof ſate in place of Judgement againe (the Sta- 
tutes being meaſured by the interpretation they now 
make of them) vvould hardly acknowledge them either 
to be the Statutes that they then made, or the other did 
after expound, and declare: for every of theſe Statutes and 
the ſenſe that was given of them, vvas wholy for the be- 
.nefit of the Church, according to the tenor thereof, but as 
they now receive explication,, they are not onely not be- 
neficiall unto the Church, but the greateſt hinderance to 
the ſame that may be; for the words are made to jarre with 
the ſenſe, and the ſenſe vvith the vvorqs, neither is there 
kept any right analogie in them : and therefore the Reve- 
ren 
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rend judges are to be intreated(becauſe they challenge unto 

themſelves the opening of the Statutes alone, albeit perad- 

venture that be yet ſ#b judice, where the Statute of Eccleſi- 

aſticall cauſes is to be interpreted) that they would recall 

ſuch exorbitant interpretations, as have of late gone a- 

broad upon theſe Statutes, and reſtore them to theiranci- 

ent ſenſe, and underſtanding. No man can ſo cunningly 
cloake an interpretation, but another will be as cunning as 
hee to ſpie it out, and then the diſcredit will be the Lawes. 
eA [mall errour( ſaith Ariſtotle)in the beginning, i ayreat 
one in the end, and hee that goeth ont of the way a little, the 
longer he goeth on, the furt her be # off from the place his voyage 
»4 to: andtherefore the ſpeedier returne into the way a- 
gaine is beſt. The old Proverbe is: He that goeth plainly go- 
eth ſurely, which may be belt verified in the expofition of 
the Law, if any where elſe; for commonly men oftend no 
where more dangerouſly than under the authoritie of the 
Law, and therefore one faith very well, that There are two 
ſalts required in a Fudge, the one of knowledge, whereby hee 
may have skill to Fudge mprightly ; the other of conſcience, 
whereby hee may be willing to judge according to Phat as bis 


(hill leadeth him wnto:both which being in the grave Judges, 


it isnot to be doubted, but they will be cafily induced to re- 
view their owne, and their predeceſſours interpretations, 
and reduce ſuch exorbitant expoſitionsas have ſcaped out 
thereofunto the right and naturall ſenſe thereof: which if 
perhaps they ſhall be loath to do, for becauſe it makes for 
them, or for ſome other like partiall reſpect, then humble 
ſupplication is to be made unto his Majeſtie, that hee bim- 
ſelte will be pleaſed to give the right ſenſe of thoſe things 
which are in controverſie betweene both the Juriſdicti- 
ons: for his Majeſtie by communicating his authoritie 
to his Judge to expound his Lawes, doth not thereby ab- 
dicate the ſame from himſelfe, but that hee may aſſume 


it againe unto him, when and as often as hee pleaſeth. 


| Whoſe interpretation in that is to be preferred before 
theirs, firſt for that his Wii is impartiall 
F L. as 


Lb. 1, Politic, 
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as hee that will not weaken his left ſide to make ſtrong his 
right ( for ſo are theſe juriſdictions as they are referred un.. 
to his politique bodie) but will afford them equall grace, 
and favour, that hee may have like uſe of them both, either 
in forraigne or domeſticall buſineſſe, as occaſion ſhall ſerve: 
then that his judges interpretation maketh right onely to 
them betweene whom the cauſe is, but his highneſſe ex- 
poſition is a Law unto all, from which it is not law full for 
any ſubject to recede, neither is it reverſcable by any, but by 
himfelfe, upon a ſecond cogitation; or him that hath like 
anthoritic as himſelfe hath: and therefore moſt fit to be in- 
terpoſed e and Juri{diction, that the 
one partie be not Judge againſt the other in his owne cauſc, 
which is both abſurd and dangerous. 
And let this ſuffice for the right interpretation of Lawes 
and Statutes : Now it followeth that L-ſpeake ſome+ 
thing of the ſupplies that may be made to the defects that 
are in the lame. 


SECT. 2. K 0 
The a thing required to the firſt correcting of ſuperſtition, 
and ſupplhing of defecive Statutes. 
I is not to be doubted, but it was the full minde and in- 


tent of the Lawmakers, which made thoſe three Statutes 
to infeoffe the Eccleſiaſticall Courts in the inheritance of 


all thoſe cauſes that are compriſed in thoſe Statutes, fave 


thoſe that are by ſpeciall name exempted, and that they did 
by the faid Statute, as it were deliver unto them full and 
quiet poſſeſſion of the ſame, for even ſo ſundrie branches of 
the ſaid Statute do ſhew, as I have elſewhere made it ma- 
nifeſt: and that there hath growne queſtion upon many 


points thereof, and that the profeſſours of the Eccleſiaſti- 


call Law have beene interupted in the quiet poſſeſſion 
thereof, commeth of the unperfe penning of the ſame, and 
not of any juſt title or claime that may be made by the pro- 
ſellours of the other Law thereunto: but this is a thing 


not 
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not onely proper to theſe three Statutes, but alſo common 
to all other Statutes which are writ of any Eccleſiaſticall 
cauſes within this Land; which notwithſtanding may be 
remedied, if it ſeeme good unto his ſacred Majeſtic and the 
reſt of the wiſedome of the land aſſembled together at any 
time for the making of wholſome!Lawes, and the refor- 
ming of the ſame, by ſupply of a few words in ſome places, 
or periods that are defective, and yet keeping the true 


meaning and ſenſc'of the ſame. 
As for example in the Statute of the two and thirtieth of 


hwy the eight, in the s wherefore, neere the beginning of 
the ſame Statute, the Statute ordering, that all N of 
this Realme;and other of the Kings Dominions ſhall truly, 
and effectually ſet out, and pay all and ſingular Tythes, ac- 
cording to the lawfull cuſtomes, and uſages of the Pariſhes 
where they grow, and become due: becauſe there is a que- 
ſtion made where theſe cuſtomes and uſages ſhall be tryed, 
in the Eccleſiaſticall or.Temporall Law; if theſe or the 
like words had beene added to the ſame (to be proved be- 
fore an Ecclefiaſticall Jadge after the forme of the Eccleſia- 
ſticall Law, and not eliewhere)the whole matter had beene 
cleare for that point. 

And whereas againe in the end of the ſame Statute, there 
be ſame good words tending to the appropriating of theſe 
matters ot Tyrhes,and obligations, and other Eccleſiaſticall 
duties to the Eccleſiaſtical Court: and that the remedie for 
them ſhall be had in the Spirituall Court according to the 
ordinance of the firſt part of that Act, and not otherwiſe: 
yet becauſe there is no penaltie to that act, buſie men eaſilie 
make a breach thereinto, for that Lawes without penalties, 
for the moſt part are weake & of no force: if therefore this 
or the like ſupply were made (if any man ſue for theſe, or 
like duties in any other Court, than in the Kings Eccleſiaſti- 
call court, the parties fo ſuing, to forfeit the treble value of 
that which he ſued for, to be recovered in the Kings Ec- 
clefiaſticall Court, where it ought to have bin commenced, 
by the way of Libells, or i one halfe thereof * 
+, 4 5 
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be to the King, the other to the partie grieved ) many of 
theſe ſuits would eaſily be met withall. Neither is it to the 
purpoſe thatthis is matter of mony,and Lay-Fee that ſhould 
be in this ſort forfeited,and therefore is not Regularly to be 
ſued fot in the Eccleſiaſticall Court; for ſeeing the cauſe is 
Ecclefiaſticall, upon which the matter of forfeiture ariſerh, 
it may be very well allowed, Ne continentie cauſarum divi. 
damur: and for that ordinarily every juriſdiction that is 
wronged may defend it ſelfe with a penaltie: beſide, we do 


by the like right inthe Eccleſiaſticall courts recover expen- 


ſes of ſuits in Law,feesof Advocates, & proctors, & mony for 
redemption of ſin, ſothat it will be no ſtrange matter to have 
this kinde of ſuit allowed unto the Ecclefiaſticall Court. 
Further, whereas there are in the Statute of Edward the 
fixt, chapter 13. in the beginning almoſt of the ſaid Statute 
two clauſes under paine o forfeiture, one of treble value, 
for Tythes carried away before they were divided, ſet out, 
or agreed for: The other of double value where the Tythes 
were hurt or impared by the partie ſtopping or letting him 
that had intereſt thereunto to carrie them away, or by with- 
drawing, or carrying them away himſelfe; & the ſame is or- 
dered by a clauſe in the ſecond branch thereof reaching unto 
them both for that a clauſe put in the end of two ſentences, 
ſtretcheth it ſelfe indifferently unte them both, if there be 
no more reaſon it ſhould belong to the one than the other, 
as there is not in this caſe, far it it were not ſo, the firſt penal. 
ty had no order ſet down, how it might be recovered) that 
the ſame ſhall be recovered according tothe Kings Eccleſi- 
aſticall Law:to which if there were added this word[ only} 
and not elſewhere, or otherwiſe, and they martialled intheir 
right places, there were nothing more ſure or ſtrong. 
Moreover, whereas in the firſt proviſo of that Statute it 
is decreed, that none ſhall be compelled to pay any manner 
of Tythes for any Hereditaments, which by the Lawes or 
Statutes ofthe Realme, or by any Priviledge, Preſcription; 
or Compoſition Reall, are not chargeable therewithall; 
whereby it is doubtfull in what Court the ſaid Exempti- 
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ons are to be alledged : if there were inſerted theſe words, 
or other of like natureſ the ſaid Lawes, Statutes, Priviledges, 
preſcriptions, or Compolitions rell to be alledged, argued, 
traverſed, and determined before the Eccleſiaſticall udge 
onely according to the forme ot tie Eccleſiaſticall Lawes, 
and not elſe· where Jupon like forfeiture of treble damma- 

es, as is aforeſaid, it would make this poynt ſure unto the 


* 


Ude ER Ke es 
_ Over and beſides this, whereas in che ſame Statute there 
8 a diſcharge allowed ee = — Ser ound, in 
ome for not payment of tythes, in other for the manner of 
payment of them for the ſpace of 7.yeares,after the impro- 
ving and converting of them into arrable ground or mea- 
dow; it would make the matter plaine, which Law ſhould 
have the pronouncing thereupon, if there were added theſe 
or the like words ¶ Sothe ſame ground be proved in forme 
of Law in the Eccleſiaſticall Court, to be barren, heath, and 
waſte. a 1 MEE . 

Laſtly, whereas in the ſaid Statute among other lirnitati- 
ons of cauſes, wherein the Eccleſiaſticall Judge is not to 
deale by vertue ot the ſaid Statute, there is one in theſe 
words, neere the end of the ſaid Statute Ne in any matter 
whereof the Kings Court of right ought to have ſuriſdicti- 
on J which limitation is ſo vage & large, that thereout there 
may be forged ag many divers kindes oſ Prohibitions, as the 
Poets fained Vulcanever made thunderbolts for en 
And therefore it were very well and conſonant to the god 
meaning of the ſaid Statute, that this vageneſſe were reſtrai- 
ned and reduced to a more certainty of matter, by theſe or 
like words, {:By any aneĩent Law or Statate of this Land. 
And ſo farre as concerning the imperfeRion of the ſai 
three Statutes, and how they may be amended aud made re- 
duc ible to the firit meaning and intent of the makers there- 
of; by ſome ſmall ſupply, alteration, or change of words, 
the ſenſe and ground-worke ſtanding ever the ſame, accor- 
ding to the wiſdome of his Majeſtic, and his great Coun- 
cell aſſembled in Parliament. =" 
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Thi ſecond Mane to vileeve the Civile Law, which is, by a. 

lowing ir the prattiee of ſuch things at are greevancer in 

' the Common-wealth, and fit to be reformed by ſome Court, 


but er ave but orb exwife provided for: And firſt. of the 
- ab whetl ood Parents and Chilaren, A fo 
" they may be releeved.” Th 


$4 
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wit followeth, that I ſhew wherein the practice 
of the Eceleſiaſticall Law (undex which I compriſe 
the Civile Law, fo farre as it is imuſe amongſt us) 


may bee increaſed to the beneſite of the ſubject, and the en- 


largement of the profeſsion, without the prejudice of the 
Common Law. And that I may firſt begin with the piety of 
Fathers towards their Children & chitdremagaine towards 
their Parenta which is the beginning of all Common- 
wealths ; for even Nature it ſelfe hath taught that, not onely 
in the moſt brutiſn people that bee, but alſo ſetled it in the 
ſavageſt kinde of beaſts that are upon the earth, the one to 
cheriſn that. which it ſelfe hath brought out, and the other 
to love againe that which hat ght it out: and yet, what 
Law is here in Exp/and,which provideth for the one or the 
other, unleſſe it be the Statute of the xliij. of Elizeberh ? 
and that is but for pore folkes children onely ( where o- 
therwiſe they ſhould be a burthen to the Pariſh) but forthe 
Parents themſelves, or other children that are caſt off, ei- 
ther by the negligener, or the unnaturalneſſe of the one to- 
ward the other, there is no proviſion at all. Vet by the Ci- 
vile Law there is a purvetance made, whereby both the Fa- 

ther is compelled to acknowledge his childe; (if there bee 

any variance betweene the huſband and the wife upon any 


bers vel paren- jealouſie or ſuſpicion of Adulterie, if the ſame cannot bee 


proved by the womans owne confeſſion, by witneſſes, by 
| Sh the 
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the act it ſelfe, or ſome other violent preſumption) and to F de Vemrre in- 

| if P picrendo,ewffo- 
* diendog; par tu. 
Fate eſſicio pro- 
conſulu, l ne- 


upon whom there is no ſuch doubt, the Parents. may bet 2m 5, de 
conſtrained to maintaine, clothe, and fred them, and to ſet Hð. 


mouriſh and maintaine the ſame; but if the fault appeare 4+ 
inſt her, and it be ſo ſentenced by the judge, then may he 
as well refuſe the one as the other: but for other chi 


them out a portion of their gods, ſo that either the State 
and facultie of the Parents will beare it, or the children 
have not deſerved to the contrary, wherefore they ſhould 
not in that fort be provided for. And as the Father in this 


fort is bound unto the C hilde; ſo the Childe againe is obli - 


ed unto his Parents, to provide for their ſuſtenance, ſo far 
orth as their abilitie will reach unto: for it is very unnatu- 
ral, that the Parents ſhould want, ſo long as the children have 
meanes to releeve them. In both which caſes, if either the 


parents reſuſe to admit of their children, ar the children a- 


ine refuſe to yeeld comfort unto their Parents, the 

dge may interpoſe his authoritie, and injoyne each to 
maintaine other according to their ability, and as to his diſ- 
cretion ſhall ſeeme meet, which if any of them ſhould de- 
ny to yeeldunto, the may, by Diſtreſſe of their geods 
taken and ſold to the value thereof, compell them to per- 
forme his order: and yet that onely in caſe of Maintenance, 
and not to diſcharge debts, wherein either of them ſtand 
bound unto their creditors. 

A man here in Exglaud dying, and leaving his wife Exe- 
cutrix, ſhee after marrying, carrieth away all his State un- 
to her ſecond husband, who gives and ſpends thereof as 
him liſteth, without any regard of the children of the firſt 
husband, (by whom all, or moſt of thoſe gods came) inſo- 
much, as many times thoſe children when they come to 

, and are to goe abroad into the world, they have no- 
94 to begin the world withall, whereby many of them 
come to beggerie, and others to more fearfull ends (for Ne- 
celsitio, as the proverb hat it, is a hard weapon) neither 
is there any meanes in abhis Commonwealth to releeve 
this miſchicfe, for ought I can learne : but by the ** 
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Law there is very god remedy ; for by chat Law, neither 
the woman ſurviving her husband, neither the man ſutvi- 
ving his wife, having | iſſue betweene them during the Ma. 
trimony, have the propertie of 9 gods, which either of 
them drought one to the other, and are left behinde by the 
defunct; but the propertie is the childrens cf the deceaſed, 
and the uſe or benefite his or hers only which doth ſurvive, 
during his or her naturall life: which courſe if it were ta. 
ken herein England, many poore fatherleſſe and motherleſſe 
Children ncaa bee in better ſtate than they are; for then 
howſoever their preſent eſtate were hard, yet their future 
would be better, when they ſhould be ſecured to enjoy their 
fathers or mothers right: neither could ſuch men or wo- 
men which marric, or are married with perſons of this ſort, 
much complaine if this Law were eſtabliſhed here, for fo 
ſhould they have, though not a perpetuity in an other mans 
ſtare, yet a long and beneficiall fruition thereof, even ſo 
long as the partie, in whom they were intereſſed did live: 
but for the returne thereof unto the right owners, the Law 
is ſo ſcrupulous, that if the husband or wife doe remarrie, 
it will have him that is to marrie the widow, bound with 
god ſuerties for due reſtitution of the defuncts part, unto 
the children of the former marriage. 
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The Greevances which ariſe by E. recutors, and hom they may 
be relee ved. | 


| N other inconvenience. there is in Executors in this 

; A Land, Coſen german to the former, which goeth alto- 
gether uncontrouled, whereby I gheſſe there is no Law in 
this Land to correct it: and that is, the trifling of Executors 
in paying of Legacies and bequeſts,under pretence of debts 
unknowne, which they make ſhew they muſt provide for, 
upon danger of their owne indemnitie; whereby many Le- 
gacies ara never paid, but ſtandʒ as it were, ſuſpended untill 
the day of dome. Againſt this abuſe, the Civile Law bath 
wo 
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two remedies: One by exacting bond of the Executor, that T. 1. . 1. 2. & 
he ſhall pay the Legacies without fraud or deceit,according .es Legato- 
to the will ofthe defunR;rhe other, that if he refuſe ſo to do, 
then the Judge may put the partie complaynant in the poſ- 5-6 
ſeſsion of that which is demanded : for it is not enough for E. bac autem f. 
the Heire or Executor to pretend a debt, to the end that hee ſo eus plus pu 
may ſtay the Legacies, which the Teſtator hath given, in his per, x __ 
hand, but he muſt make plaine and. manifeſt unto the Judge, ,. de regol. ja 
that there is ſuch a debt awing, and that the ſuit thereupon 7% E. va» 1+ 
is either already begun, or very like to be begun in very ſhort s. 

time, without fraud or colluſion, otherwiſe many of thoſe 

pretences and threats may be vaine and eluſory. And in caſe 

there be any ſuch juſt cauſe of feare indeed, or there be any 

ſuch ſuit in truth commenced upon the ſame, the Executor £- V, f dle 
may ſecure himſelfe by bond or ſuertie from the Legatorie, * 621 1 
that in caſe the debt be evicted of him, he ſhall repay to the "if en = 
Executor what he hath received: wherein, although it may gem falcidiam 
be ſald, it is ſafer for the Executor to ſecure himſelte by kee- 2 

ping the Legacie ſtill in his hand, than to truſt upon ſuerty or 

other caution, for that theſe proviſions many times are fraile; 

yet ſince this kind of dealing is injurious tothe Legatory, & 
the with · holding thereof, for the moſt part, hath no honeſt 

defence, but is grounded upon deceit and covetouſneſſe, it 

were behoovefull for the common - wealth, that ſuch ill dea- 

ling were redreſſed: for ſo mens Wils, which are their laſt 

Ordinances, (than the which, Princes have granted no grea- 

ter benefit to men, than that in their life time they may diſ- 

poſe how their gods ſhall bee beſtowed after their death) 

all have that end that the Teſtators themſelves intended: si 9w# ems 

which if they had known in their life time, their Executors ceaſe teftamen, 
would not have performed, they would never have put Z. * an 
them in truſt as they did.Beſides, hereby the names of Exe- 22 f.de 
cutors which now are charged with manifold imputat ions, 1 _ 
by the ill dealing of ſome, ſhall by this meanes be unburde- ror Jud 3. 
ned & reſtored unto their former credit, which was, to diſ- 

charge the truſt that by the defunct was repoſeduponthem: 

for the Will of the defunct cannot bee defrauded without 

great ſin, Mm An 
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An other miſchiefe there is in Executors and Adminiftra. 
tors, not onely uncontroulable by the Law of this Land, but 
rather allowed & juſtified by itzand that is, when they have 
once got the authoritie into their hands, and priced all at the 
loweſt rate, they will ſell away all at the higheſt price the 
can, and anſwer the pore Children, & Legatories, for whoſe 
god they were appointed Executors, at the value in the 
Inventaric onely, contratie to all right and reaſon: for by 


Fu rel. eorum the Law, an Executor is to ſell nothing of thoſt things 


70 ſub turels. hich are left unto the Children, or Legatories, but ſuch 
ſunt e things onely, which by keeping cannot bee kept, or which 
pen lig an- being kept, will be chargeable tothe inheritance : or other. 
da,ter.tit.c- 6 wiſe the Teftator were ſo indebted, that his tate muſt needs 
Bartel. in ru. be (old, for the ſatistying of the Creditors:or laſtly, that he 
wien. himſelfe ordered by his Will ſomething ſhould bee ſold, 
But for ſuch things as may be kept, and by keeping, will not 

be the worſe, he ought preciſely to preſerve them, ſpecially 

where the Teſtator hath bequeathed any thing in kind. And 

if he ſell ought of thoſe things which he ought not to ſell, he 

may not ſell it but by the decree of the judge, interpoſed up. 

on the ſame, and upon juſt cauſe proved before him: wherin 

if it re aſter, the Judge was abuſed,by any falſe allegati» 

on aid corrupt teſtimony, the ſale is void, and the Minor, 

when be comes to his full age, or within 5. yeares after, may 

reverſe & recover that which is thus ſold by colluſion, out 

of the hands of him, to whom it was ſold, as being done 2- 

gainſt the authority of the Law. And that it may be bettet 

underſtood, how preciſe the La is in this point, and what 

things it alloweth may bee (old without thedetree of the 

dge,& what not, I will ſet\downethe words of the Law it 

ſelfe, ſpeak ing of Tutotsand Governors of Paples z whoſe 

place Executors & Adminiſtrators do ſupply, ſo far forth, as 

they have the tuidĩon & governance of Minots, during their 

© 1. nisi. Under. age, faithfully tranflated. And ic is a lav of Conftancine 

de admini- * rr | | 

Prat. tutorum, the great, c eprov ing a former law of Seve * the Emperour, 
vel curaterum. Which gave leave to Tutors and Curators to fell away all 
. lea ques the gold, ſilver, precious ſtone, apparell, & other rich move- 
il ables 
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ables the Teſtator had, and to bring the ſame into money, 
which turned greatly to the hinderance of many Orphans: 
whereupon Conſtantine, after he had firſt ordered, that no- 
thing ſhould bee ſold of the pearle, precious ſtone, naperis, 
utenſels of the houſe & other neceſſary ſtuffe & ornaments 
of the ſame, faith thus. Neither ſhall it be lawfull for them, 
(meaning the Tutors or Curators to ſell the houſe wherein 
the Father died, and the childe grew up, wherein it is woe 
enough to the childe not to ſee his Anceſtours images not 
faſtened up, or elſe pull'ddowne. Therefore let the houſe, & 
all other his moveable gods ſtill remaine in the Patrimonie 
of the childe, neither ler any edifices or buildings, which 
came in good reparation with the inheritance, ruine or decay 
by collufion of the Tutor: but rather if the Father, or hee 
whoſoever the minor was heireunto,left any building in de- 
cay, let the Tutor both by the Teſtimony of the worke it 
ſelfe, and the faith of many be compelled to repaire it: for ſo 
the yearly rent will bring in more profit to the Minor, than 
the price of the things being deceitfully ſold under - fcot, 
will doe the Minor any god: Neit hendoth this Law onely 
make proviſion againſt Tutors, but alſo againſt immodeſt & 
intemperate women, which many times gage unto their 
new married husbands, not only their owne ſtate, but even 
the ſtate aud lives of their children. Further, it croſſeth the 
courſe of putting the childrens money touſury ( notwith- 
ſtanding anciently it was thought, therein conſiſted all the 
ſtrer hof the Patrimony) for that courſe is ſeldome long, 

ſcarcely continuall and ſtable, and that thereby many times 
the money being loſt, the childrens ſtate comes to nothing: 

and therefore his concluſion is, The Tutor ſhould ſell no- 

thing, without the order of the Judge,faving the Teſtators 

over-worne apparell, or thoſe things, which by keeping 

could not be kept from corruption, and ſuch cattell as were 

ſuperfluous. Whereby it appeareth,how carefull that age 

was, not to give way to Executors by ſale of the Teſtators 

goods, to make gaine of the Orphans ; neither is this age 

better than that; bur that which was feared then, may bee 

Mm 2 provi- 
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provided for now, by like authoritie as was then. 

In this Land a man dying, leaving Legacies to his chil. 
dren,and his wife Executrix,or dying inteſtate, and ſhee ta. 
king adminiſtration,andin her ſecond marriage bringing all 
her firſt husbands ſtate,and her childrens portions unto her 
ſecond husband, & then dy ing, there is no remedy againſt 
the ſecond husband, to recover the ſaid Legacies or portions 
due untothe children out of his hands, becauſe he is neither 
Executor nor Adminiſtrator, and that he came not to thoſe 
gods by wrong, but by the delivery of the Executrix,with 
whom he married: bat yet by the Civile Law there is, and 
thatby this claime;that the ſaid y=uew came unto his hands, 
& that it is no reaſon, any ſhould be made rich by my gods 
againſt my will:for Legataries have no action againſt any, as 
Adminiſtrators in their own wrong, or hinderers of the per. 
formance of the laſt Will of the deceaſed, but Executors 
onely, and they then alone, when the party having it, holds 


it by wrong, and not by lawfull delivery, which in this caſe 


is otherwiſe. | 
By the Law of this Land, there is no P 

the ſtate of a prodigall perſon from ſpoile, which neither 
hath regard of time, nor end of ſpending, unleſſe the Father 
provide for this miſchiefe in his Will, or by ſome other 
god order in his lite, but he is ſuffered to waſte and ſpend 
his goods untill there be nothing left ( as though the Prince 
and Common. wealth had no intereſt in ſuch a ſubject, to ſee 
hee did not waſte his ſtate, and abuſe his gods) whereby 
many great houſes are overthrowne , — many children 
whom the Fathers carefully provided for, never leaving ra- 
king and ſcraping all their lite time, that their children af- 
ter them might live in great plentie and abundance, come to 
great ſhame and beggerie. But the Civile Law hath remedie 
for it: for the Law counting ſuch a man that is in this ſort 
impotent in his deeds, howſoever he be otherwile ſenſible 
in his words, to be halfe mad, and to be a young man in his 
manners, how old ſoever otherwiſe he be in his yeares, ſets 
a Curator over them for the preſerving and well ordering 


roviſion to preſerve 
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of their ſtate, no otherwiſe than if they were children, or 
mad men indeed, who ſo long have power over them, and 
their goods,untill they come to ſane manners, to which if 
they once returne the Curators office ceaſeth. 

The like they do to a widow or ſole woman which liveth 
riotouſly, having neither regard of her fame, nor of her ſtate, 
I finde an old practice auciently uſed in the Eccleſiaſti- 
call Courts, for reſtraining Executors or Adminiſtrators for 
dealing covenouſly in an Executorſhip or Adminiſtrator- 
ſhip, when there are more Executors named in a Will, than 
one, or more Adminiſtrators deputed by the Ordinary in 
an Adminiſtration than one, which were well if it were re- 
called, and brought backe to his former uſe againe. For 
now, as things ſtand many times one capricious fellow na- 
med an Executor in a Will, or appointed Adminiſtrator by 
the Ordinary with ſome other well-meaning men, getting 
a ſtart in this buſineſſe of the reſt, ingroſſeth all into his 
owne hands, and without privitie, or concurrence of the 
other, ſelleth, releaſeth, and diſpoſeth all at his owne pleas 
ſure, contrary to the minde either of the Teſtator, or the 
Ordinary, who would not have named ſo many in the Will, 
or Adminiſtration, but to the intent that all might or 
ſhould execute and adminiſter, and one communicate their 
acts with another. The contrarie whereof is many times 
very prejudiciall and hurtfull, to thoſe that are to take 
benefit by the ſaid Will or Adminiſtration, who for the 
vvant of the due performance of this kinde of proceeding, 
arc defrauded of all that which in right or reafon ſhould 
have come unto them, either by the Teſtators good- will, 
or by the benefit ofthe Law. And yet there is no remedie 
for this in Law, ſo farre as I know, for that all theſe ma- 
king but one perſon in Law, the Law yeelds no action to 
the one to ſue the other: but yet the ancient practiſe of 
the Eccleſiaſticall Law hath remedie, which would redreſſe 
all this miſchiefe, if it were called again to uſe, d might goe 
without controlmẽt, as the equity of the cauſe doth require. 
And the remedie is this, that ſuch other of the Executors 
M m 3 Or 
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or Adminiſtrators as are in this ſort interverted from the 
execution of the Will, or Adminiſtration by the ſubtiltie 
of any like Executor or Adminiſtrator, ſhould crave the 
aſſiſtance of the Judge, and will him by vertue of his office, 
to call in ſuch practique Executor or Adminiſtrator, and to 
command him under paine of excommunication, hee pro- 
ceed no further in the ſole execution thereof, but commu- 
nicate all his acts, and dealings with the reſt of his Coexe- 
cutors or Coadminiſtrators: which if it were ſo ordered, 
would make many mens Wills and Adminiſtrations bet. 
ter performed than they are, and a great ſort of poore Or- 
phans ſtates more ſure and certaine, than commonly they 
are in ſuch Executors or Adminiſtrators hands. 

And certainly in this caſe, there is ſome good uſe of Super- 
viſors in dead mens Wils(whom many men meerly jeſt ar, 
calling them candle-holders, as though they could do no- 
thing elſe in the execution therof, but hold the candle while 
the Exccutors tell the Defuncts mony) it they might be per 
mitted to put in practiſe that authoritie which the Law gi- 
veth them, and that is when they finde any Executor deale 
fraudulently in the execution of any Teſtators Will, where. 
in they are named ſuperviſors, or do ingroſſe all the ſtate of 
the Defunct into his hands, as hath beene before ſaid, they 
call him to a particular account, that it may be ſeene how 
the adminiſtration ſtands, and each Executor may commu- 
municate to other particular receipts and disburſements: 
which it any ſhall rctuſe to do, then may the Superviſor 
make thereof complaint unto the judge, as though the ſame 
man dealt not truly in the execution thereof, who though 
perhaps in the beginning could not take bond of him, for 
the true execution ot the Will (becauſe the Teſtator had 
made choice of him, and thercin approved his faith, and 
that no man required caution of him for any Legacie in the 

Will bequeathed, in which caſe the Judge might take bond 

of him for ſecuritie of ſuch ies as are bequeathed in 
the Will, yea though his faith hath beene approved by the 

Ordinarie, as hath beene before remembred) yet may the 


Judge 


judge in this caſe, if hee finde him juſtly ſuſpected of fraud 


and deceit, remove bim by the learning of that Law. For 


neither the Teſtator himſelfe, if hee were alive againe, 
would indure him in this cafe, but would blot his name out 
of his Will, neither ought the Judge to ſuffer him, whoſe 
care is to ſee that dead mens Wills take their effect, accor- 
ding to the Teſtators meaning. All which the Law hath 
proviſion for, and for infinite things elſe of like good order 
in theſe caſes, if they might be ſuffered to put them in exe- 
cution without impeachment. 

And ſo farre as concerning thoſe things wherein the Ci- 
vile, and the Eccleſiaſticall Law might be relieved, without 
pre judice to the Common Law, for becauſe they have no 
practiſe thereof: and yet do not I bring forth theſe as the 
onely cauſes wherein the Civile and Eccleſiaſticall Law 
may be licenced to deale in, over and beſides the practiſe 
of thoſe things that they have already, but that theſe are 
few among many other which might be ſorted out, if ſo 
be there were any hope for the further enlargement of the 
profeſſion. 


— — 
— — — 


CHAP. III. 


Of the nece ſſitie of retaining the praiſe of the ("wile and Ec- 
clefiaſticall Law in thu Land. 


crow to the neceflitic of the maintenance of the 
© IG Civile and Eccleſiaſticall Law in this Realme, as 
they are now practiſed, or ought to be practiſed, 
which was a thing firſt propounded, but laſt put in execu- 
tion in this worke. 

Albe it that which hath beene already ſaid as concerning 
the Civile and Becleſtaſticall Law may well imply the ne- 
ceffaric preſervation of them both within this Land, yet be- 
cauſe it was a thing 1 promiſed toſhew in the beginning 
of this Treatiſe, after that 1 had gone over the refit of the 
parts 
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parts of my diviſion, I will in a word or two make plaine 
the neceſſitie thereof. 

And therefore for a ground of all the reſt, I will aſſume 
this for a matter confeſſed, that every man knowes, that 
every well ordered Common - wealth ſtands on two parts 
principally, the politick part, which conſiſteth of the Prince 
and people, and the Eccleſiaſticall part which ſtandeth in 
Sacris & Sacerdotibiu. And therefore well ſaid the Empe- 
rour, Iwo of the greateſt things that God ever gave unto 
the world (meaning carthly things) was the Empire or ſe. 
cular government whereby the outward man is ordered 
and made, as Ariſtotle ſaith, bonus civit, that is, a good and 
loyall ſubject: and the Prieſthood whereby the in ward man 
is ruled, and is made, as the ſaid Author teſtifieth, bonus 
vir, that is, a good and vertuous man, which are two won. 
derfull effects of the whole government in generall;neither 
can the one of theſe be wanting, but the other will be ruina. 
ted and brought to deſolation. 

Secondly, no man is ignorant of this, but in politique 
government two things {way the whole ſtate, the one is 
peace at home, and the other is warre abroad: which as 
they have their ſeaſons, ſo they have their cauſes and effects, 
the one from counſell at home, the other from diſcipline a- 
broad; neither can the one, or the other of theſe be main- 
tained, but by their private and proper Lawes. 

Beſide, in peace who ſeeth not, there is as much need ot 
vent by ſea, for to benefit the Common · wealth by, either 

by importation of thoſe things that wee want at home, or 
by exportation of thoſe things wee abound withzas there is 
proviſion to be made for the increaſing and preſerving of 
thoſe things that wee have riſing and growing by land in 
our owne countrie, neither of which can be had or injoy- 
ed without their proper Lawes fit and appertaining to ei- 
ther policic? And what Law is there that ordereth theſe 
buſineſſes but the Civile Law onely, which giveth a forme 
to Navigation, and all oecurrents that happen by ſea, whe- 
ther they be in, or about the Navigation it ſelfe or the or 4 
tracts 
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contracts, or as it were contracts that are made in, upon, 
or beyond the ſame. 

As a Legall forme is requiſite in peace at home, and Ma- 
rine affaires abroad, that every thing may have his due ef- 
fect according to the right thereof, ſo alſo it is neceſſary in 
warlike exploits upon the Sea, that every action have his 
limits and bounds, whereby juſtice may bee miniſtred: 
which if it be to be obſerved where lawfull warre is held 
betweene Prince and Prince, that every one be not left unto 
his owne luſt, much more is it expedient to be put in ure in 
piracies and other Sea-robberies, where the innocent is 
ſpoyled, and the ſpoiler is enriched. The redreſſe whereof 
is not, but by the Admirall Law, to whom the Princes of 
this Land have granted that authoritie. 

For the often commerce of Princes with Princes, & the 
negotiation that one State hath with an other, there is no- 
thing more neceſſary, than frequent Embaſſages, wereb 
intelligence may be had what danger one State imenderh 
to an other, & how the ſame may be prevented by Leagues 
or otherwiſe, and how the ſame may be made and maintai- 
ned : I know not what Law ſerves better for all theſe 
ends and purpoſes than the Civile Law. 

In matters that appertaine to the ſoules health, the 
Preacher teacheth out of the word of God, wherein the 
right ſervice of God ſtandeth , hee miniſtreth the Sacra- 
ments unto the people, and inſtructeth them in other fun- 
damentall points of Religion. but it is the Eccleſiaſticall 
Law that compelleth men to the due obſervance hereof, 
and puniſheth the trangreſſors. | 

All men grant, that there is a provifion to be made for 
the Miniſter, for that it is againſt reaſon that any man ſhould 
goe to warfare on his charges: but it is the Law of the 
Church that ſets out this proviſion, and yeeldeth remedie 
for the recoverie thereof, if it be denied. 

Nathing is more due unto the dead, than that their laſt 
Wils ſhould be obſerved; for that it is ſuch an ordinance as 
a man hath not in his power againe, when God hath 
once called him hence, neither is there any thing that Prin- 

Nn ces 
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ces have more gratiouſly granted unto their ſubjects, than 
that in their life-time they may diſpoſe of that which after 
they are dead, is none of theirs;and yet ſhall take place when 
they are not, as though yet they were theirs: in which pro- 
viſion the Civile . the Eccleſiaſticall Law, are above all 
other Lawes moſt religious. 

Chriſtening, Wedding. Bury ing, whereby a man entreth 
into this world, converſeth in the world, and returneth a- 
gaine unto the earth, from whence he was taken, and ſo af- 
ter paſſeth to glorie, and everlaſting bliſſe, are every one of 
the Eccleſiafticall cogniſance. ; | 

How many men of great skill, ſuch as few Princes have 
greater in all kinde of learning, are of this ranke,not only in 
the ſocietie of them that profeſſe this knowledge here in 
the chiefeſt Citie ofthe Land, bur alſo in both the Univerſi. 
ties, and inſundry other places of this Realme, not ſtrangers, 
or forrainers, but home⸗borne ſubjects, ot the ſame Faith, of 


the ſame religion, of the ſame kindred, and familie, of like 
alleagiance tothe Prince, and ſervice tothe Commonwealth 
as other his good ſubjects arc,cven thoſe that oppugne this 
profeſſion chiefly? whoſe practice, if it be overthrowne,or 
proviſion leſſened, not onely thoſe that are now preſent, & 
make profeſſion of this knowledge ſhall be faine to turne 


their copie, but thoſe that are futurely to come, will chan 
their profeſſion, when they ſee there is no reward or eſti- 
mation belonging thereto: for it is honour that nouriſheth 
Arts, and no man will follow that profeſſion that is out of 
count,and credit;but every Father will ſay unto his Son in 
like ſort as Ovids Father ſaid to him, when hee faw him ad- 
dict and give himſelfe wholy to Poetrie, Stadium quid inu- 
tile tentas ? It was anciently ſaid of the profeſſion of theſe 
Lawes, Dat Fuſtinianus honeres;but now it is ſo far off from 
that, that it conferres honours, as that it is almoſt a diſere. 
dit for any man to be a Civilian in this State, and the pro- 
feſſion thereof doth ſcarce keepe beggerie from the gate. 
As God doth diſpoſe his government by juftice & mer- 
eie ( whereof notwithſtanding mercie hath the ſupreme 
place in the Lords Tabernacle, as that which was put above 
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1 upon the Arke, wherein were the two Tables of ſtone, in 
r which the Law was written, to which S* Zamwesalluding, 
N ſaith, that mercic triumpheth over judgement) the Prin- 
* ces of this Land to the imitation of that heavenly repreſen- 
l tation, have appointed two ſupreme ſeats of Government 
within this Land, the one of juſtice, wherein nothing but 

h the ſtrict letter of the Law is obſerved, the other of Mercie, 
* wherein the rigour of the Law is tempered with the ſweet- 
. neſſe of equitie, which is nothing elſe but mercie qualifying 
f the ſharpeneſſe of Juſtice: to either which Courts they have 
ſorted men fit for their skill, and education to manage the 

e ſame that is, to the ſeat of juſtice, the profeſſors of the Law 
n FF ofthis Land, who may be thought beſt to know the Juſtice 


In of the ſame: but to the other they have aſſigned the profeſ- 
ſors of the Civill Law, for that a great ſort of titles of that 


85 Law, are titles of equitie, as, whatſoever is Jus prætorium, or 
of Jus ædilicium, with them is matter of equitie; ſo that the 

Cc may ſceme beſt able for their skill in theſetitles ( of whic 

h no other Land hath the like) to affiſt the Lord Chancellour 
is in matters of Conſcience. Who though he be a man, for the 
* moſt part, choſen by the Prince himſelfe, out of the reſt of 
& the Sages of this Land, for his ſpeciall good parts of lear- 
a ning and integritie above the reſt (as now the honourable 
e perſon is that occupieth that place, who is, as Tullie ſaid of 
le that eloquent Orator Marcus Craſſus, Non anus ex multis, 
th ſed unus inter omnes prope fingularis) ſo that they might be 
of thought for their great and eminent wiſdome in all things 
* appertaining to their place, able to direct themſelves; yet 
d- becauſe it is, Divinitatis potius qua humanitatis, omniũ reriũ 
* habere memoriam, & in nullo errare, as one ſaith, It was pro- 
le vidently done by Princes of former age, to joyne to theſe 
Mm great perſonages, men furniſhed with knowledge in theſe 
e. caſes of conſcience;wherin it they ſhould at any time ſtick, 
0- they might be adviſed by them thar are aſſeſſors with them, 
Th what they find in the law proportionable to the caſe in hand, 
* that thereto they might ſquare their decree, or order accor- 
be dingly ; whole variety in theſe caſes is ſuch, that hardly there 
ve can fall out any calc in r there will be ſome Law, 
* n 2 in 
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in that learning,conformable unto it:which opportunity of 

menfurniſhed with this knowledge for that ſeat, his Majeſty 

ſhall want, unleſſe the ſtudy of the Civill & Ecclefiaſticall 

Law be maintain'd, which alſo for the caſes of equity & con. 

ſtience ther in, is cald of the old writers, Æquitas ¶ anonica. 

And what reaſon gave occaſion to theſe precedent Princes 

to place men indowed with the skill of the Cio ill Law, in 

the Court of Chancerie, the ſame alſo miniſtred unto them 

mindes to commit unto the ſelfe ſame men, the ordering of 

their Courts of Requeſts: for that therein, for the moſt 

part are handled poore miſerable perſons cauſes, as widows 
and Orphans; and other diſtreſſed people, whoſt cafes 
wholy relic on pietie and conſcience, as a fit ſubject for that 
Law to deale in, which alſo will take a maime, if the ſtudie 
of the Civill Law be not upholden. 

So then to deny a free courſe to the Civill and Ecclefia- 
ſticall Law in this Land, in ſuch things as appertaine to their 
profeſſion, or to abbridge the maintenance thereof, is to 
ſpoyle his Majeſtic of a part of his honour (whoſe glory it 
is to be furniſhed with all ſorts of proteſſions neceſſary for 
his ſtate, and beneficiall for his ſubject) to weaken the State 
publique, & bereave it of grave and ſage men, to adviſe the 
State in matters of doubt and controverſie betweene for- 
raine Nations and themſelves, to diſarme the Church of 
her faithfull friends & followers, and ſo to cut the ſinewes 
(as much as in them lyeth )of Eccleſiaſticall diſcipline, and 
to expoſe her to the teeth of thoſe, who for theſe many 
yeares have ſought to devoure her up; and ſo now would 
do it, if the mercifull providence of God, and the gracious 
eye of the Prince did not watch over her. 

And fo far of the neceſſitie of theſe two profeſſions, and 
generally of the uſe and diſuſe of the Civill and Eccleſiaſti- 
call Law inthis Land, and wherein it 1s overlaid by the 
Common-Law, and how it may be relieved, if it ſceme 
good unto his Majeſtic, and the wiſedome of this Realme. 
All which I have written, not of any purpoſe te dero- 

gate from the credit of that Law,under which I was borne, 
and by which I hold that ſmall maintenance that I have: (for 
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I reverence it as a neceſſary Law for this State, and make 
ſuch reckoning of every of the profeſſours in his place, as 
becommeth me) but that it pitieth mee, and not only mee, 
but all thoſe that tender good learning, and have no pre ju- 
dicate minde toward the Common- Law, to ſee two ſuch 
Noble Sciences as the Civill and Eccleſiaſticall Law are, ſo 
to be diſgraced, as that there is no more reckoning made of 
them, or their profeſſours, than it they were matters and 
men of no worth, and fit or apt for no ſervice in the Com- 
mon- wealth: and yet notwithſtanding, the uſe of them is ſo 
neceſſarie as that the Common. wealth cannot want the 
ſervice of them in matter of great importance to the State, 
which { if the profeſſion ſhould come to a downe fall. as it is 
like ſhortly to do, if it be no more cheriſhed and made of 
than it is) will be ſooner ſecne by the want of them, than is 
now perceived by the having of them; and then perhaps, 
will the State lament for the loſſe of ſo goodly a profeſſion, 
when it will be hardly recoveredagaine, as the children of 
1/rael did for the tribe of Benjamin, when they had in one 
dey ſlaine well nigh the whole number of them. 
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Governours of Cities, their office and power. ag. their election. 
53. Governonrs of Provinces, their direttions. 54. 61 
Granges. what. 191 
Gratlan the compiler of the Decrees. 74 
Greevances of the Common - wealth not provided for by the 

Common Law. 262, 263. & ſeq. concerning parents. ib. yet 

might have remedie from the Civil. ib. concerning Execu- 


tors. 264. with the remedie. | 265 
Gretſers reprehenſion of Junius. 191 
Guardians office. | 10,59 
Gynæcocratie lamfal. 109 


H 
Heath grounds. vid. Waſte. 
Ley 4. his Statute concerning exemption of Tythes. 200, 


. Henry 8. his Statutes concerning Tythes. 143, 144« now per- 


verted. 146, 147 hit aft of ſubverſion of Abbeyes wherein 
deficient .212. and perhaps therefore puniſhed. 212,213 


Heralds why called feciales. 99 
Heretichs. 35,36. 62 
Hiſtoriant, who moſt creditable, and by. 166 
Homage. 69 
Honourable places. F 45,46 


Honorius Archbiſhop of Canterbury brought in the diviſion 


of Parsſhes. KG e 152, 153 
Hefpit als of ſcverall kinds. © Vi 34 
Hoſpitallers exemption from T ythes. | 200 


Hunting not permitted to Clerkes. 85 
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Hathand- mens immunities. 4 


3 
Second Husband, in caſe hee defrand the children of the firſt, 
what remedie. 268 
I 

K. James his care over the Church, 211. 213 
Fealouſie, how tobe remedied. 63 
efts hom farre lawfull. 236 

ewes $gnominies. 8 
Immunity from Tythes, why firſt granted to religious houſet. 
188 
Impeachment of Eecleſiaſticall Furiſiliction, t 22. &c. v. Law. 
how to be releeved. 255 
Impediments of Matrimonie. 8 3 
Impoſſibilities abhorred by the Law. 130 


Impropriations why firſt granted to Religious Houſes, 188. 
whether by the authority of the Prince, or Pope, 290. in them 
ſome 1 tolerable, 21 3. but not ſom Lay men, 214. yet 


bard tobe remedied,and why. ib. 
Ina's Law concerning Tythes. 138 
Inceſtuous marriages. 53 
Indowments of Biſhops wherin they at firſt did, and now ſhould 
conſiſt. 209, 210 
Inſeudation of Tythes, when it begun. 164, 165 


Injunctiont, why ſo called, 15. in what caſes admitted. 14 
Pope Innocents reftraint of priviledges granted to Religious 


Orders. 200 
Inſtitution, what, 4. the neceſſity thereof. 81, 82 
Inſtruments how to be made, 56. Of Dowrie. 58 (273 


Intelligence betwixt K ingdomes, preſerved by the Civile Law. 
Interpretation of Lawes belongs to the Fudges,but more prin- 
cipal to the King, 257, 25 8. not to bee often varied. 256. 
want thereof prejudiciall to Eccteſtaſtichs. 255 


- Taveſtiture what. 7I 


X. Johns unjuſt uſurpation 11 2. John of Gants plot. ib. 
S. Johns of jeruſalem that Order exempted from T ythes. 200 
Foyntares not to be ſold, | 58 


P p Judge. 


- a 
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Judges oſſice. 5 3. to perſwade peace. 78. not confound juriſdz. 


lions. 158. Interpreter: of the Statutes. 255. their favour 
implored in that point.25 7-they have need of two ſalts, ib. 
ought to be obeyed. 5 8. E ccleſiaſticall Judge. falſely charged 
with the rejection of pleas in diſcharge of Tythes. 181.182 
Judgement, civile, crimingl,wixt.6.publick, 22 .eeclefiaſtich, 
70, 80 

Pugters how to be puniſhed A 21 
vo Biſhop of Carnat, Compiler of the Decrees. 74 
Juriſdiction Ecclefiaſticall, wherein impeached 121.123. 146. 
wot to be confounded with the temporall. 133.149.158 
Jury of twelve men not requiſite to determine which is barre 


ground. 227, 228. ſay nothing but what the Fudge diftates. 


ib. mftly partiall becauſe poſſible parties. 329 

Jas patronatus war. 196 

uſtices of the peace, their office. 41,59 

1 be compiled the ¶ odo. | 3 
K 

K ingdomes indiviſible. It} 


Kings, their Titles given by the Law. 103. their ſuprematie. 
104. Fountaines from whence 1s derived Eccleſiaſtical ju. 
riſdiction as well as ¶ivile. 123. with whom reſidet h the 


prime power to interpret Statutes. 257,258 

Knights of how many kinder. 105. whether they er Dottors to 

bave precedencie. | 106 

Knutcs Lawes. 140 
L 


Lands of the Church, in what caſes they may be aliened, let, r 
ſold. 63. vid. Church. what Lauds may be given by Will 137 
TZTand.- markes not tobe removed. 2t, 22 
Lanternes, upon what occaſion invented. 197 
Lapſes, Apen what occaſion induced. | 199 
Latcran Councell, when holden, and with what ſuece ſſe. 171, 
: ; 172 
Taw, what. 2. publick, private, of Nature, af Nations, ib. 5 
object 
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The Index. 
ob elt of the Law. 4, 5. the multitude incondenient. 32 ho 
to be interpreted. 256. wit hout penalties, of ſmall force. 259. 
Canon Lam, what. 73. excuſed. ib. how muſe with ut. 114, 
115. Cc. Civile Lam, what. 3. moſt equitable. ib. Diviſion 
of it. 4, 5. & ſeq. how farre in uſe in this Land. 88. & (eq. 
like a ſword in a ſcabberd. gy. the neceſſitie thereof. 271. 
For Marine controverſies. ibid. commerce of Princes. 273. 
prnſhment of ſpirituall diſobedtence.ibid. Recoverie of Mi- 
niſtert right.ibid. Wils,Weddings, Burials.274. Caſes in 
Chauncerie. 275. inthe (ourt of Requeſts. 276, ſeverally 
impeac hed by the Common Law. 122. in marine matters, 
228. in Wils, 134,135. i Tythes, 146. in caſes of waſte 
ground, 223.0 Diffamation,237.of Baſtardie, 243. how it 
may be releeved,255. Common Law,wherin defective, 262, 
264. how it may bee ſupplyed, ib. The word Lam] not flill 
taken for the Common Law, 158. Law Eccleſiaſticall, 159. 
animated by the King, 160. not to bee confounded with the 
temporall, ib. of what antiquitie, ibid. wherein abbridged, 
121. how to be relee ved. 255 . & ſeq. Saxon Lawes, 138, 
139, I 40. Salick Law refuted. 109. Law of Laps. 199 
Lawyers,why no fees aſſigned to them, 30. Temporall and Ec+ 
cleſiaſticall. 159 
Lay-men may not celebrate divine Service, 66. nor hold Im- 
-Propriations , 214. when they began to hold Tythes in fee, 


162, 163. their ill will to the ¶ lergie. 198 
Lay-patrons, vid. Patron. 
Leaſes for how long to be let. 45. 63 


Legacies, when due, 11. how taken away, 12.when to be paid, 

51. for pions uſes, 67. unjuſtly deteined under pretence of 

| debts unknowne, 264. what remedie for that abuſe, 265. 
vid. Teftaments. 

Legataries, how defrauded, and how they may bee * 

26 

Legatet, why ſo called, 28. 40. their priviledges, ibid. aſually 

Civiliant. 96 

Legitimation of children, 58. how made among ſt the Romans, 

246. how with ut. ibid. 

Pp2 Leige- 
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Leige· men. 72 
Lent things if denied, how recoverable. 5 
Letters dimiſſorie. 26 
Libell,what, 15. the Authours and Concealers how . 
ibid. 
Liberall Sciences. 29 
Like Reaſon, libs Lam. 156, 157 
Litigions caſes what. 62 
Lombards, the firſt Authors of Feuds. 71 
Lucius, firſt Chriſtian King of England. 142 
Lycurgus his uprightneſſe. 112 
M | 
Mad perſons how provided for by the Law. Bl 
Magdeburgenſes vindicated from miſ- allegation. 169 
Aagiſt ratet office. 28, 29 
Mahomet adeweth T ythes. 175 
CMazors election, and office. 53 
Aaintenance of parents and children, how it might be provi- 
ded for. 253, 264. & ſeq. 
Manner of Tything, how 10 be expounded, 180 
Manzeres what. 244 
March. ground. 44 
Mar ianus Scotus imperfect. 171 
CHMarine affaires. 88, 89 
Alarrinors prividedgese 42 


Marriage, what, 9. 55+» within what degrees forbidden, 53. 
why to Prieſts, 25 3. within the yeare of mourning puniſha- 
ble, 55. in the hushands abſence, 62. impediments of mar- 
riage, 8 3. ſecond marriage prejudiciall to the children of the 

rſt, 263, 264. 268 

Charles Martel the firſt in the ( hriſtian world that violated 
the right of Tythes, 164. hi fact related at large. ib. 165. 
hom cenſured by hiſtorians, ib. why denied by ſome, omitted 
by ſome, 166. related by others,167. thoſe French-men, 
168. 170. whence they had the ſtorie, ib. his fact imitated 
in other Nations, 169, 170, the viſion concerning him, 165. 


he- 
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whether creditable, 170, 17t 
Martial cauſes of Eccleſs afticall cogniſance. 98 
Maſter of the Souldiers, 45. of Requeſts, 53. of the Ship 


Mercie triumpheth over Judgement. 2 

Mere · ballęs not to be removed. | 21, 23 

CMettals tytheable. 217. arguments to the contrary anſwered. 
219, 220. how they are generated, 218, they may renew,but 


.. ſeldome doc. | ; 
Micha's D.ſciples. at os WO 
Ailitarie diſcipline. | CY 48 


Nlinerali. vid. Alettal. 
Miniſters, at what age to bee ordained, 6 Fo vid. Clerkes. 


Minors eſtates how to be diſpoſed of. 59 
| Miracles not ſo frequent now as formerly. | 171 
| Monaſteries not to 2 builded withont the licence of the Biſhop, 


51. their priviledges, 184. and the bad uſe of them, 1 85. ihe 


reſtraint thereupon. ibid. 
( Monetaries immunitie from ſervice. 43 
| Money why uſed. 224 
| CMonkes life and converſation. 51. 184. — of cloyſtered 
Monbes. 18 7 
| Mother · ¶ hurc h. 176, 177 
| Mother-Village. 44 
Mort- maine, the originall of it, 1 83. in ſeverall Nations, 
5 185. whence the name. ib. now not ueceſſarie. ib. 
I CMyners immunitie. 42 
g N 
f Names not to be altered. Ne 10. en 
Naturales filii, who | 244 
Navigation beneficiall to the 3 271. requirerh 
the practice of the ¶ vile Law. TE 
F Neceſſitie of the Civile Law in this Land. 271 
| New. gears gifts of ancient uſe., | 38 
7 Nicene Canons un ged. 153, 154. barilly eſcaped the fire of the 
| Arriaut, ib · their authoritie queſtioned. ib. what exempla- 
1 n 7 
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y life they require of Monks. 184 
Notaries place. 46 
Nothi, who, 244. Nothæ febres. ib. 
Natalia, what. | 226 
Novelles, what. Gor NR 
Nandinz, why /o called. | 29 

O 


Oathes, of ſeverall kindes, 7. of the deceaſed, when good, 56. of 
I 


women tumblers of no account. 


Obligations, how they wy bee excepted againſt, 7. how many 
7 


forts of them, 17, 18. by words how releaſed, ib. 
Offener, public and private. 18 
Officers, how to be choſen. 41 
Quogbeioy what. ot 
Oratoriet in provate houſes. ä 57 
Ordeall fire and water. 86 
Order of ſucceſſion,63.who may not take orders. 77 
Orders of Monkes iyi he- free. 200 
Ordination of Miniſters, | 76 
Orphanies off es il provided for by the Common Law, 264, 
265. but may finde releefe at the ¶ ivile. 266 

P | 
Papans,hy fo called. © een 
Paadedts To 4. the diviſion thereof. 5.& ſeq. 
Parents "_ to one childe how moderated, 61. greevances 
how tobe releeved. 263 


Pariſhes, their bounds of Eccleſiaſtical coguiſance, 151+ the 
7 of them, 15 2. 174. the ſeverall acceptions of the 
* Words 3 | I 
Parliament, of whom it conſiſteth, 159. hath ſole power . 
forme the Statutes. 5 256 
Parricides, how puniſhed. 3 23 
Parts, acceſſories,233,(1mular and diſſimilar. i. 
Pope Palchal bis priviledge granted to religions orders. 200 
Stephen Paſquier cenſured, 165. 166, 170. bis miſtake in 4 


7 
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Quotation. | 169 
Paſſage money. | G2 
Patricii, who. | 5 


Patrons may preſent, not ordaiue Clerkes, 57. their 88 
erect a Church, 191. 193. dependeth upon the Biſhop, ibid. 
to endow and fill it, 194,195,196. the abuſe of tbeiy amths- 
riiy, 198, 199. taken notice of by ſeverall C ouncelt. ih. 


Peeres. 105 
Pearles, by whom to bee worne. 42 
Perpetuall right betweene paſſengers. e 
Peter- pence, when firft paid. | 139 
Pbiloſophers, why no Hen allowed to them. 30 
Phyſicians by Conſtantine made Earles. | 47 
Pipin buried with his face downwaras, | 165 
Pirac ie urhat, 94. onely puniſhable by the Admiral Law. 273 
Pirates. 1 95 
Plaiutiſes office. | 79, 80 
Plea of Teue ments and of Dowrie have beene of Ecclefiaſticall 
cogniſance. ; 118 
Plough-almes what. | 140, 141 
Pluralities in what Caſe tolerated, $5. the abuſe of pluralitie of 
E xecutors, 269. with the remedie. 270 
Poets denied the priviledge of other profeſſors. 40 
Popes precedencie,66, whether firſt granters of Impropriations, 
190 

Popular Actions. 22 
Poſſeſſorie right what. 94 
Poſt-horſes. 49 
Poſtulation of Biſhops, what. 76 


Practice of the Civile Law neceſſary in this Land, 272. f ſuch 
caſes at are not provided for by the Common. 262, 263 


Prayer and Preaching conferred, 188,189 
Preaching preferred. ib. 
Precedencie of States, Io, 105. of Knights and Doctor, 106. 
> of the Popes ] 66 
Prieſt ;,wby called Sacerdotes, 34. why Presbyters, ibid. why 

prohibitrd marriage. 253 


Prelate: 
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Prelates exceſſes. 86 
Premunire what, 1 22. the original of it, ib. 125. the litle uſe 
of it, 123. the Statute expounded, 124. wreſted by our 
Common Lawyers, ib. in force againſt Prieſts and Feſnites. 
401. e 0. 125 
Prenotary, hu place. Q fe) 46 
Preſcriptions, the kinds and effects of them, 17. for Lay- men to 
hold Tythes in fee, how ancient, 163. preſcription ſuppoſeth 
poſſeſſion, 216, lyeth not againſt a mans ſelſe. ib. 


Preſentation originally the Biſhops righi, 196, 197. why de- 


volved to lay-patrons, ibid. how abuſed by them,198, 199. 
and therefore a reſumpt ion attempted by the Biſhops. ib. 
Pretor, who. ü 45 
Primicerius whence. 46 
Princes not to bee traduced, 85. their name to be put in all In- 
ſtruments, 56. their titles and ſupremacie, 103, 104. they 
ſhould befriend the Church, 211, whether the firſt granters 


of [mpropriations. 190 
Princi pall what, and what Acceſſorie. 233 
Priſon-breakers how puniſhed. 21 
Priviledges what, 182. of Religions Perſons. 188 
Prixing of goods oft-times partiall. 266 
Probates of Wils how farre effectuall. | 137 


Proces in ccleſiaſticall (vurts, 78, 79. by eAccuſation, De- 
nunciation, or Inquiſition. 


4 
Proaigals eſtates, how provided for by the Civile Law, 268. 


who ſo accounted. 11 
Profe ſſours excuſed from ſervices, 40. made Earles, 47. their 
ipends. 29 
Promiſes to be kept. © 29 
Promoters office. 37 
Property of things what, 93. how got. ib. 
Protocols what. 56 
Publick workes,by whom to bee made. | 29 
Puniſhment by death foure- fold, 25. of ſouldiers. 99 
P upils eſtates how to be ordered during their minority. 9. 10. 
Pargations C anonicall and Vulgar. 86 


Purple 
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Purple, a weave peculiar to Princes. 42 
Purſer of a ſhip. | 90 
2 
Qutene next in ranks to the King, tog 
Ettitis of Tythes Meral, 203. not Judicial. 205 
R 
Racking, when to be uſed. 25 
Ranks of the Nobilitie. 104,105 
Receivers of Theeves hom puniſhed. 20, U 
Reformation at the firſt wherein defeFtive 212, 
Refutatio feodi har. 73 
Reliefes of the (vile Lam propoſed. 255. & ſeq. 
Religions perſons of what life they ſhould be. 184 
Reprijals whother lamful. 56, how differenced from piracie. 
95 
Reſfodencie required, 8. except in caſe of ſickneſſe. ib. 
Retrattation of ſentence, within what time it may bee made. 
37 
Rhodians ancient rerriners. | 99 
Righe, what, 2. to any thing how gotten. 15 
Rolles what they comprehended. 47 
Rulers of Provinces, their office. - 
k S | 
Sabbath partly natwrall, partly poſtive. 204, 205 
Sacraments 4 whom wot to be adminiſtred. 8 5 
Sacred Myſteries not to be celebrated iu private. 57 
Salick Lam. 10g 
Salomons Temple. 219 
Sanctuarie to whom advantagious. 36 
Sarum Church, by whom and how endowed. 190 
Satiſdation what. 94 
Saxon Lawes. 138,139 


Sehooles for Henchmen what. : 4 
School»mens curioſuis, wherein prejudicial to the Cler- 


Qq gie. 
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gie. 162. 202 
Sea. affaires determinable by the Civile Law, 88. Sca com- 

mon. ibid. 
Secretaries place. 46 
Secundocerius what. 46 
Senate of Rome, why they refuſed to admit ¶ hriſt into the 

number of their Gods. 235 
Senators who, 46. 48 
Seperatorum feperata eſt ratio, 222 
Sepulchers violated, the puniſhment. 20 


Services of the Common-wedlth of three ſorts, 28. exemption 
from them hom procured, ib. ſervices to the æchequer, 39. 
who exempted from perſonal ſervices, 40. Divine Service 
not to be diſturbed, 66. nor celebrated by Laymen. ib. 
Souldiers, priviledges, wages, diſcipline, &c. 348, 49. they on- 
ly permitted ta carrie weapons, 5 4. their diet and apparell, 


98. their faults. ib. and puniſhments. 99 
Sonne not to ſueceede the Father in Spirituals. 76,77 
Spouſals what. 9. 
Spurii who. | 244 
Stage-players incapable of ſome immunities. 43 
Starre in Caſſiopea prodigious. 170 


Statute of Premunire expounded. f 24. thoſe concerning mat» 
ters Eccleſiaſtical imperfect, 127, of Henry 8. and Edw. 
6. how to be interpreted, 256. how ſupplied, 258, 259. The 
word [Statute] doth not inferre Temporall cogniſance, 158. 


. Statnte of Mortmaine, why made, and by whom. 183 
Stealing before the Will be proved, how puniſhed, al. of Chil- 
dren or men, 24. of women. 67 
Stellionatus crimen. 8 
Stepends for liberall Sciences, 29. none for Lawyers, uor Phi- 
loſophers. 30 
Strangers how to be intreated. | 60 

« Srudents excuſed from perſonal ſervices. 40 
Subjetts of how many ſorts. 7 27 
Subſidies. 38 


Sacceſſions, 63. 71. in Spirituals 76. of great penſonaget, og. 
whether 


The Index. 
whether the Sonne borne before hu Father was K ing, ought 
to ſucceed in the Kingdome, It. whether the grand ¶ hilde 


or ſecond brother be to ſueceed. 112 
Smerties not to be ſued before the principall, 51 
Suertiſbip of women how to he releeved. 7 
Suing out ones Liverie. 71 
Superimpoſitions when uſed, 38 
Swperviſors of Wils whereto uſefull, 270 
Sarveyors office, 44 
Swearmp, capitall, 59 
Sylva cædua ix the Statute canvaſſed. 229, 230 
Sy monte. 64. 84- 

© 
Templars exempted from T yth-paying. 200 
Tenth Number, the perfection of the reſt, 203. whether a Fi. 
gure of Chriſt. 204 
Tenure, vid. Feud. For terme of life or Jeares, 70. perpetuall. 
ib. 


Teſtaments by whom they may be made, 11, a priviledge gran- 
ted by Princes, 265. The kinds, proofe, and publication of 
them. 1 f. if doubtfull,how to be underſtood, 1 2. though im- 
perfect, yet ſtand good for Children, 61. bow much may bee 
bequeathed, i 2. how many witneſſesrequired to the making. 
135. when lands are deviſed. 137. a part of Eccleſiaſtscall 


Juriſdiction, 134. but in part rent from it. 135 
Teſtimo nie of one witneſſe dangerous. 136 
Theft, the definition, diviſion, and puniſhment of it. 18 
Theodoſius, Author of the Statute of Mortmaine, 183. and 

therefore diſliked by ſerom̃e and Ambroſe, 1b. 
Tiberius requefterh that Chriſt might be admitted into the 

number of the Roman od. 235 


Timber by nature Tytheable, but exempred by Statute. 230 


Titles which have beene triable in Eccleſiaſticall Courts, 114. 


115. 116. &. Title of lands varieth not with the acci- 


dents. | 227 
Titalas what. 152 
Q q 2 ; Treaſon 
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Treaſon, what. 22 
Treaſure found, to whom it belongeth 38 
Treaſurer of the Chamber. 47 
Treaties betwixt Princes to be made by ("ivilians. - 96 
Treble damage, of Ecclefiaſticall Juriſtittion, 156 


Toll-gatherers exacting how to be puniſhed. 14 
Trees, when and why they may bee lopped by another than the 
owner, 16, loppings of great trees tythable. 229. cutting of 


another mans, how to be puniſhed. 19. 231. 
Tribonian, 4 famous Lawyer. 32 
Tribute. 31k 
Actions of Trover, what. 128 
Truce at ſometimes more eſpecially to be obſerved. 78 
Tumult how puniſhed. 19 
Turves tythable, 221 · arguments to the contrary anſwered. 

222 

T atelage, the ſeverall kindes thereof. 9 
T wtors, 9. how diſtinguiſhed from Guardians. 10. what requi- 
red of them. ibid. & 59 


Tythes, matters of Eccleſiaſtical Ceguiſame, 138. 143. 148. 
and reall compoſition for them, 201, 202. bythe Lawes of 
our Saxon Kings, 138,139, 140. &c. How they ſtood af- 
ter the Conqueſ, 142,143. in what caſe triable in a Tem- 
porall ¶ vurt, 144. the forfeitnres for non-payment, 156, 
157, the cnrſe therefore, 172,173. their diſferrne State 
under the Law and Goſpel, 161. with the canfes thereof, 
162. & ſeq. when they came in uſe among Chriſtians, 
161. part of the Morall Law, 163. 203. and how fare. 
205. the ground of the precept, i 80. firſt imvaded by Charles 
Martell, 164. and in imitation of him by otheys,169, 170. 
altowed by Mahomet, 175. and ſtrictiy exaſted in Primitive 
times, 173. 174. to bee payed to the Baptiſmall {havch, 
176. 214. P15. the contrary, why not reformed in rhe La- 
teran Councell, 178, 179. not ro bee deteined by a Biſhop 
2 Founder of a Benefice, 206, nor were his Primitive 
Endowments, 209. of Mineralls due, 217. of Turves, 
221. of bonghes of great trees, 229. If in m0 Paptſh, to 
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whom they belong, 208. manner of tything, how to bee an- 


derſtood, 180. preſeriprions x ry tyrhes, 179. 206. 207» 


Immanitie from tythet, wii firſt granted to Religious Kone 
ſes, 188. wherein V Art Orders were exempted from 
paying tythes, and of what things. 200, many Land! preten- 

 ' ded tyth-free by that exempreon, which are nor. 201 

V 

In the Vacancy, who ancient ly had thi fruits. 217 
Valvaſores majores, & minores, who. 73 
Vaſſaltes of of how many kindes. 72. 73 
Villages converted after Cities. 215 
S. Vincents Crow. 170 
Univerſities permitted the uſe of the Civile Law. 87,88 
Pope Ucbans ſegantiuc. 193 
Uſe of money 224 
Dfurers infamous 42 


Uſury, the kindes of it. 8. how much to be taken of a hutband- 
man. 5 5. ceaſoth when it hath donbled the principall. 64. 52 
an acceſſorie to the principal, 233. Sea ufurie, G2. greutyy 


then Land uſuris, and why, 9 
W : : 

Waſte ground of Ecclefiaſticall Cogniſance. 223.224. & ſeq. 
Water courſes not to be altered. 16 
Widowes how to diftribute their goods, 51. ſuch as live riotouſ 

ly, how provided for by the C ivile Lam. 269 
Wills,vid. Teſtaments. 
William the Cenquerour, bis care for Church right. 141.142 
Wincheſter, Church, bow anciently endowed. 199 


Witneſſes, what manner of men, 61. may bee compelled to ap- 
peare, 79. how many required to a Will, 134, 135. of one 
man dangerous, 136. falſe witneſſes. 24 

Wives, in what caſes they may be beaten 62 

Women in caſe of ſuretyſbip, how to be releived, . not endowed 
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7. n be Tutor. 61 
mood talen for all kinde of fewell, 223. great woods in what 
Caſes eyth free, 229. wt and wh J. 231. wood and timber 


how diſtinct. | ibid.. 
Words diffamatary how puniſhable. 236. vid. Diffamation, 
Wrackes what, — how to robe diſpoſed of. 92, 93 
FINIS. 
r 


P4g-3 26, lin ule, for reade from. p. 38. 45 33. gaine, . graine, 5. 107, 

. S. Alan and bgoęgs. r. au, a mogöcgg. p. 156. J 24. hatt 7, thar, 
5. 177.124. capellas, r. capella. v.19 f. l. alt. in r. an. 5. ibid. I. 34. Quo- 
ebetoy. T. Quogoetoy. p. 2 12, J. 1. is . it. 5. 224. J. 15. out theſe r. out in 
theſe. 5. 231. J. 8. other, ſecundum, r other, but ſecundum. p. ibid i. . but 
in that. in that. p. 23 3.4. 30. ſaraevor. r, Ny coltavon.. 
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